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Power Plant Projects

Reasons to Perform Project on
an EPC Basis

Application of FIDIC EPC
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Practical Implementation in EPC
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Dy an nha may dién

Ly do Iya chon hinh thirc EPC
Ap dung mau hop dong EPC
cua FIDIC

Thwe tién thwc hién EPC & cac
dw an nha may dién

M6t sb van dé trong tam
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. Power Plant Projects

Main Contracts:
Grid

Agreement

Operation & :
p. Construction
Maintenance
Contract
Agreement

Project Owner

Fuel Supply Loan
Agreement Agreement

Power
Purchase
Agreement
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1. Dw an nha may dién

Cac loai hop
dong chinh: Théa thuan
d&u néi

Hop déng =
van hanh I elon
va bdo tri Yy aung

Hop dong
mua nhién
ligu

Hop déng
mua ban
dién
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1. Power Plant Projects (con.)
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) Unit/ Plant
Commiss. Completion

Engineering, oo

Pre-commissioning
Procurement, and

Construction

Handing-over
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Test on Completion and
and Commissioning

1. Dw an nha may dién (tt)

Hoan thanh
Commiss. t6 may/
nha may

Giai doan thiét k¢,

L, A: 2 1A A Thi nghiém do thong s6
z A 12 Keét noi cac hé thong L nghiem ¢o thong
mua sam, xay lap van hanh va ban giao
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2. Reasons to Perform Project on an EPC Basis
Project EPC
Owner Contractor High degree of
certainty of
final price
Takes total
Accepts high price responsibility for Lump
of contract design and execution sum/
of project
Accepts fixed price Price adjustment in
(lump sum) very limited cases
Guaranteed with Pays LDs for
plant performance,
time for
completion

High degree
of certainty
of time

Turnkey
Contract
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2. Ly do Iwa chon hinh thirc EPC
. Nha thau
Chu dau tu EPC -
b4 tin cay cao
cua gia chao
Chép nhén gié HD Cl.lé._p nhén hz‘iurhét
. rui ro trong cac
giai doan E, P, C
A Fom 1151 Phat sinh & vai tinh
C}}ap p,hz_in hm%l. hudng, vd.: thay
thire gia tron goi x
Pugc ddm bao:

doi Luat ap dung
: Bbi thuong néu
thong s6 NM, chat

luong, tien do

khong dat thong
s0, tién do

A
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2. Reasons to Perform Project on an EPC Basis (con.)

No
STRAIGHTFORWARD ﬁ EMPLOYER
PROJECT DESIGN
Yes
#] Fixed price - lump sum No CONTRACTOR DESIGN
ghort v-"'-'“"’" Little employer involvement
No major unforeseen risks

Plant and/or high
unforeseen risks

ves
Yes Maintenance

)

DISCUSS IN DETAIL
Employer's requirements
with the contractor,

and negotiate a modified
FIDIC Contract

\\““H:L

2

/'ET NP&“

% "-’1,.

My

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020

2. Ly do Iwa chon hinh thirc EPC (tt)

Khéng
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THIET KE
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2. Reasons to Perform Project on an EPC Basis (con.)

An EPC basis is not suitable for
use in the following circumstances:

+ If there is insufficient time or information for tenderers to scrutinise and check the Employer’s
Requirements or for them to carry out their designs, risk assessment studies and estimating.

+ If construction will involve substantial work underground or work in other areas which tenderers cannot
inspect.

+ If the Employer intends to supervise closely or control the Contractor’s work, or to review most of the
construction drawings.

+ If the amount of each interim payment is to be determined by an official or other intermediary.
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2. Ly do Iwa chon hinh thirc EPC (tt)

Cac trvong hop khdng nén
Iwa chon hinh thirc EPC:

+ Néu khéng cé du thoi gian hodc théng tin dé cdc nha du thdu nghién ctru va kiém tra “Cdc yéu cbu cia chd
déu tu” hodc dé ho thuc hién cdc cong viéc thiét ké, nghién ciru ddnh gid rdi ro va lap dy todn gid chdo trong
giai doan chuén bj hé so’ chdo théu EPC.

+ Néu céng trinh s& bao gébm cbng viéc ddng ké dudi mét dét hodc céng viéc & cdc khu vire khdc ma cdc nha dy
théu khéng thé kiém tra duorc.

+ Néu chd déu tw dv dinh gidm sdt chdt ché hodc kiém sodt céng viéc cta nha théu, hodc thdm tra (review) héu
hét cdc ban vé thiét ké thi cong.

+ Néu gid tri moi dot thanh todn trong thoi gian thuc hién hop dong can phdi dwoc ngudi cé thém quyén hodc
mgt bén trung gian xdc dinh.
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3. Applicaton of FIDIC EPC Contract Form

Reasons to select the FIDIC EPC
Contract form for Power Plant Projects:

FIDIC (“Federation Internationale des Ingenieurs-Conseils” or in English: International
Federation of Consulting Engineers) was founded in 1913.

Various “Books” were published. The “Silver Book” was first published in 1999.

Standard terminology.

Reasonable allocation of risks between Parties.

} %
Widely used in over 70 countries with long history of successful applications. Many Project
owners, EPC contractors, Insurance Companies, Financing Institutions are familiar with FIDIC

\EPC form.

oNST
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3. Ap dung mau hop dong EPC cua FIDIC

Cac ly do hgp dong EPC FIDIC dwoc
str dung & cac dw an nha may dién:

' Hiép hoi qudc t& cac ki su tu van FIDIC (“Federation Internationale des Ingenieurs-Conseils”
hay tiéng Anh: International Federation of Consulting Engineers) dugc thanh 1ap nam 1913.

" Nhigu méu hop déng cla FIDIC dwgc ban hanh, trong d6 “Quyén Bac” — danh cho dy 4n EPC/ :
L chia khoa trao tay, dugc ban hanh &n ban d4u tién ndm 1999.

Céc thuat ngir 4p dung duoc “chuan héa”.
\

Phan bé rui ro hop ly gitra cac bén.
N = m— — — =——— — ——
DPuoc ap dung phé bién & hon 70 nuwéc trén thé gidi vdi lich st 4p dung qua hang chuc ndm.
KNhi‘éu chd d4u tw, nha thau EPC, don vi cap bao hiém, t6 chirc cho vay v.v... quen st dung.
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3. Applicaton of FIDIC EPC Contract Form

Reasons to select the FIDIC EPC
Contract form for Power Plant Projects:

EPC/ Turnkey projects may be suitable for the provision on a turnkey basis of a process or power plant, of a
factory or similar facility, or of an infrastructure project or other type of development, where (i) a higher
degree of certainty of final price and time is required, and (i) the Contractor takes total
responsibility for the design and execution of the project, with little involvement of the Employer.

Under the usual arrangements for turnkey projects, the Contractor carries out all the Engineering,

Procurement and Construction (EPC): providing a fully-equipped facility, ready for operation (at
the “turn of the key”)
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3. Ap dung mau hop dong EPC cua FIDIC

Cac ly do hop dong EPC FIDIC dwoc
str dung & cac dw an nha may dién:

Theo FIDIC, loai hop ddng EPC thich hop khi cac chl dau tu ¢d nhu cau dugc cung cdp mdt nha may dién hay
mot nha may cdng nghiép, hodc mot xi nghiép hay nha xudng twong ty, hodc mét du dn co s& ha ting hay mot
loai dy an phat trién khdac trén co s& “chia khéa trao tay”, va 13 loai hgp dong phl hop véi hai yéu t6: (i) yéu cau
d6 chac chan cao cla gid thanh cong trinh va thoi gian hoan thanh, va (ii) nha thau dam nhan trach nhiém téng
thé vé thiét k& va thuc hién cong trinh, v&i sy tham gia han ché cta chd dau tu.

Vi hinh thirc hop ddng EPC, chll dau tw thoa thudn véi nha thau vé chi phi thyc hién tron goi, thdi diém hoan
thanh va gia tri~céc théng s6 van hanh cla cdng trinh, va tai thoi diém nhan ban giao, nha may duoc trang bi
hoan chinh va san sang dé& chd dau tu van hanh (v&i khai niém “turn of the key” hay “turnkey”, tirc 1a “chia khoda
trao tay”).
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3. Applicaton of FIDIC EPC Contract Form

The common 20 sections in all FIDIC forms:

%

1. General provisions, definitions, law 11. Defects Liability and Costs
2. Employer’s (owner’s) responsibilities 12. Tests after completion
3. Contract administration procedures 13. Variations and changes in law
4. Contractor’s general obligations 14. Contract price and payment
5. Design obligations and documents 15. Termination by Employer
6. Staff and labour requirements 16. Termination by Contractor
7. Plant, materials and workmanship 17. Risk and responsibility and liability
8. Time, programme, progress and delay 18. Insurance requirements
9. Tests on completion 19. Force majeure, notices, consequences
10. Taking over requirements 20. Claims, disputes, arbitrations
4 _beTi: SCLVN Conference on Construction Contracts & Dispute Resolutions
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3. Ap dung mau hop dong EPC cua FIDIC

20 phan ndi dung chung & cac mau hop dong FIDIC:

1. Diéu khoan chung, dinh nghta, luat 11. Trach nhiém d6i v&i khiém khuyét va chi phi
2. Trach nhiém cda chd dau tv 12. Cac thi nghiém sau khi hoan thanh
3. Cac quy trinh quan ly hgp déng 13. Phét sinh, thay dé&i luat
4. Nghta vu chung ca nha thau 14. Thanh toan, gid hop déng
5. Nghia vu thiét ké va tai liéu 15. Cham dit bdi chd dau tw
6. Cdac yéu cau doi ngli nhan sy 16. Cham dit bdi nha thau
7. Nha mady, vat tu va tay nghé 17. Cac rui ro, trach nhiém va gidi han trach
8. Thai gian, Nchuofng trinh tién do, tién trinh nhiém phap ly
va cham tré 18. Cac yéu ciu bao hiém
9. Céc thi nghiém khi hoan thanh 19. B4t kha khang, théng bao va hiu qua
10. Céc yéu cau ban giao 20. Khiéu nai, tranh chap va phan xt
ﬁéjﬁ:& SCLVN Conference on Construction Contracts & Dispute Resolutions
""/1.-]&\_»"’ HCMC, January 10th, 2020
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4. Practical Implementation in EPC Power Projects

Difference in understanding of EPC Project:

As per Vietnam Regulations (Decree No.

37/2015) International Practice

An EPC contract: is to perform the

equipment, and construction works |

engineering, procurement of technological Contractor takes almost all EPC risks |

A Turnkey contract: is to perform

feasibility study + E, P, C | On a Turnkey basis

~

Lump sum basis is not mentioned Fixed price/ Lump sum

SCLVN Conference on Construction Contracts & Dispute Resolutions

& HCMC, January 10th, 2020
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4. Thuwe tién thwe hién EPC & cac dw an nha may dién

Cach hiéu vé hop dong EPC:

Theo quy dinh cGa VN (NP 37/2015) Theo théng |& qudc té

HD EPC dé thuc hién céc cong viéc tir |
thiét k&, cung cap thiét bj céng nghé

dén thi cong xay dyng céng trinh DlEdsS B

Nha thau chiu hau hét cac rui ro thuc |

= ChAla kh.oAa trAao tayi S E:Te w Trén co s& chia khoa trao tay
cong viéc lapduw an+E, P, C

~

Khong néu vé gid tron goi Gid tron géi

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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4. Practical Implementation in EPC Power Projects

EPC Contractors Qualification:

Tendering EPC Competitive Bidding
Methods:

(*) Risks need to be allocated to the party

which is best to bear and control them.
EPC Nomination

Requirements on  Financial, Organizational, Resources.
Experiences and

Competences

(FIDIC-Standard Number of years in EPC experience; number of relevant EPC contracts
Prequalification completed; number of EPC contracts in progress.

Form for Quality assurance system; HSE policy.

Contractors):

Litigation and arbitration history.

i % SCLVN Conference on Construction Contracts & Dispute Resolutions
& =
\m #  HCMC, January 10th, 2020

4. Thuwec tién thwe hién EPC & cac dw an nha may dién
Lwa chon nha thau EPC:

Hinh thirc  D3u thau canh tranh EPC

(*) Rai ro dwo'c phén bé cho bén cé kha
lwa chon:

ndng tét nhét gdnh chiu va kiém sodt rdi ro

Chi dinh thau EPC

Yéu cau nang lwc,  Nang luc tai chinh; ndng luc té chirc va ngudn luc;
kinh nghiém
(FIDIC-Standard

Prequalification 56 ndm kinh nghiém lam nha thau EPC; cdc dy an EPC tuong tu dd hoan
Form for thanh; cac dy an dang thyc hién;

Contractors): Hé th6éng bao dam chat lwvong; hé théng quan Iy HSE;

Lich str kién tung va phan xt

|\‘ SCLVN Conference on Construction Contracts & Dispute Resolutions
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4. Practical Implementation in EPC Power Projects

Typical Sequence of Principal Events:

Issue ofthe Submission 1.6 Signing of 8.1 10.1 Issue of 11.9 Issue of the
Tender of the the Contract Commencement Taking-Over Performance
Documents Tender Agreement Date Certificate Certificate
gslse Defects
e 8.2 Time for Notification
Completion® Period3
< >
<>
28d =28d Delay attributable = 11 Notifying—>» =2id
to the of Defects
Contractor?

T

Tender 4.2 Issue of the 9.1 Testson ———>» Remedying ——>»

period Performance Security Completion?® of Defects
4.2 Return of
the Performance
Security

CONSTY,
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4. Thuwec tién thwe hién EPC & cac dw an nha may dién

So dd cac méc trién khai thwe hién hop déng EPC:

Phat hanh Phat hanh
Phat hanh, Nop Ky thoa Ngay bit Ch?rnga:hi Ch?mga:hi
HSMT HSCT  thugn HD  dfu tiép nhan hoan thanh
Ngay Tmi LS Giai doan
, hoan thanh o
€O 50 N béo hanh
28 <28 « , > ;gé;
e . Chim o) (i
s 16i nha thau khuyét A
; —_—
< i Lo Stra chira
Chuén bj Phit hanh bao lanh Cac tht ——>|  cic khiém
hé sor thyc hign HD rﬁ%*}l?ﬂ;l khﬁ Khuyét
chao thau Hatey Hoan tra bao
lanh thyc
hign HD

SCLVN Conference on Construction Contracts & Dispute Resolutions
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4. Practical Implementation in EPC Power Projects

Design Obligations:

Des:ign. As per sub-clause 5.1, the Contractor shall be deemed to have scrutinised, prior to the Base
obllgatloqs Date, the Obligations the Employer’s Requirements (including design criteria and calculations, if
anc! design  any). The Contractor shall be responsible for the design of the Works and for the accuracy of
review:

such Employer’s Requirements (including design criteria and calculations), except as stated
below. The Employer shall not be responsible for any error, inaccuracy or omission of any kind in
the Employer’s Requirements as originally included in they Contract and shall not be deemed to
have given any representation of accuracy or completeness of any data or in formation, except
as stated below. Any data or information received by the Contractor, from the Employer or
otherwise, shall not relieve the Contractor from his responsibility for the design and execution
of the Works. The Employer shall be responsible for the correctness of fuel data, definitions of
intended purposes of Works, criteria for performance testing.

The Employer shall agree with the EPC Contractor during contract negotiation about the list of
documents/ drawings need to be submitted to the Employer for review.

As per sub-clause 5.8, if errors, omissions, ambiguities, inconsistencies, inadequacies or other
defects are found in the Contractor’s Documents, they and the Works shall be corrected at the
Contractor’s cost, notwithstanding any consent or approval.

i SCLVN Conference on Construction Contracts & Dispute Resolutions
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4. Thuwec tién thwe hién EPC & cac dw an nha may dién

Trach nhiém déi véi thiét ké:

Trach nhiém thiét ké

r €M tNIEt XK€ Theo khoan 5.1, nha thau c6 trach nhiém nghién cdru ky tai liéu “Cac yéu cau cla chd
va xem xét thiét ké:

dau tu” (bao gdm c3 cac tiéu chi thiét k&, tinh toan) trudc khi chao thau. Cha d4u tv
khong chiju trach nhiém vé bat ky 16i, sai hodc bo sét ndo trong tai liéu “Cac yéu cau cla
chl d4au tv”. Nha thau chiju trach nhiém déi v&i cdng tac thiét ké cong trinh va déi vai
tinh chinh xac cda cdac tiéu chi thiét k& va tinh toan. Chd dau tw chi chiu trdch nhiém vé
tinh chinh xac d&i véi cac théng tin, dit liéu thudc trach nhiém cta chd dau tw (chang
han di¥ liéu vé nhién liéu sir dung & du 4n nha may nhiét dién), vé cac dinh nghia muc
dich dy dinh cla cong trinh va vé cac tiéu chi thi nghiém do théng s6 van hanh cla
cong trinh hoan thanh.

Trong giai doan dam phan hgp doéng, chd dau tu thdng nhat véi nha thau EPC danh
muc cac tai liéu, ban v& can trinh CDT xem xét.

Theo khoan 5.8, néu cd cac 18i, bd sét, t8i nghia, mau thuln, khong day di hodc cac sai
s6t khac dugc phat hién & cac tai liéu cla nha thau, bat ké tai liéu dé da dugc chi dau
tw chap thuan hodc phé duyét, nha thiu bang chi phi clia minh phai diéu chinh thiét k&
va céng trinh d3 thi cong theo thiét k& d6.

o %  SCLVN Conference on Construction Contracts & Dispute Resolutions
" HCMC, January 10th, 2020
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4. Practical Implementation in EPC Power Projects

Design Obligations:

( B . e
If any quality problem occurred with
The Employer stamp drawings/ facility due to implementing the
documents: “Approved for approved design, some EPC
Construction” contractors try to blame the

Employer for responsibility

The Employer should stamp
drawings: “No comment”, but
not: “Approved”

SONST
GG Re,,

ﬂsjﬁ SCLVN Conference on Construction Contracts & Dispute Resolutions
£ U z
& HCMC, January 10th, 2020
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4. Thuwec tién thwe hién EPC & cac dw an nha may dién

Trach nhiém déi véi thiét ké:

Khi xdy ra van dé vé chat lugng thiét
| bi, thi cong do 16i thiét k&, mot s6 nha
thau EPC ¢ xu hwdng quy trach
nhiém cta CDT ddi vai viéc phé duyét
| thiét ké!

Chu dau tu déng dau phé duyét:
“Bdn vé thi cong duoc phé duyét”

\ J

. =

Thay vi déng dau ”Bdn vé thi
céng dugc phé duyét”, nén st
dung: “khéng cd y kién”

o ok

4 %
% 4
l‘l'] N

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020

15



4. Practical Implementation in EPC Power Projects
Subcontractors/ Vendors:

08-Jan-20

(

J
Meanwile, in EPC Power Projects in Vietnam, the Contractor shall submit the list of Subcontractors/
\_

As per sub-clause 4.4, the Contractor shall be responsible for the acts or defaults of any Subcontractor, his
agents or employees, as if they were the acts or defaults of the Contractor. The Contractor shall give the
Employer the advanced notice of the intended appointment of the Subcontractor, with detailed particulars
which shall include his relevant experience.
-

\
Vendors (named 3 to 5 subcontractors/ vendors for each system/ equipment/ work package with pre-
qualification documents) to the Employer for review and approval.

In many Projects, the Employer only preliminarily accepts the list of Subcontractors/ Vendors before

J
N\
Contract award, and requires that the final list shall be approved during Contract implementation.
\_ _J
KE % SCLVN Conference on Construction Contracts & Dispute Resolutions
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4. Thuwec tién thwe hién EPC & cac dw an nha may dién

Cac nha thau phu cta nha thau EPC:
-

~
Theo khoan 4.4 - Diéu kién hgp déng EPC cla FIDIC, nha thau chi glri théng bao truwdc dé bao cho chl dau
tu biét vé viéc giao thau phu cla nha thau va nha thau chju trdch nhiém déi vdi cdc hanh dong hodc céc vi
pham cla cac nha thau phu nhu thé |3 cdc hanh déng hodc cac vi pham cla chinh nha thau.
1\
(

J
Trong khi d6, & cac du an EPC nha méy dién & VN, nha thdu phai trinh danh séch cac nha thau phu (3-5 nha
thau tiém nang cho moi hé théng/ thiét bi/ hang muc cong viéc) cling v&i ndng luc, kinh nghiém dé cha d3u
tu xem xét, chdp thuan.
1\

\

J
Cé nhiéu dy an, & giai doan ky hop déng chi théng nhat danh sich so b, danh sach chinh thirc s& dwoc chu
du &n phé duyét trong qua trinh thuc hién hop déng EPC.
\_

~N
J
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4. Practical Implementation in EPC Power Projects

Responsibility to give notice of claim:

Failure to give
notice:

As per Clause 20, if the Contractor considers himself to be entitled to any extension of
the Time for Completion and/or any additional payment, under any Clause of these
Conditions or otherwise in connection with the Contract, the Contractor shall give
notice to the Employer, describing the event or circumstance giving rise to the claim.
The notice shall be given as soon as practicable, and not later than 28 days after the
Contractor became aware, or should have become aware, of the event or circumstance.
If the Contractor fails to give notice of a claim within such period of 28 days, the Time
for Completion shall not be extended, the Contractor shall not be entitled to additional
payment, and the Employer shall be discharged from all liability in connection with the
claim.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

4. Thyec tién thwe hién EPC & cac dw 4n nha may dién

Trach nhiém théng bao trwéec:

RGi ro do khéng
tuan tha quy trinh
bao trwéc:

Theo di&u 20, néu c6 tinh hudng hoac sy kien ma nha thau cho rang ho cé quyén theo
hop déng doi gia han thoi gian hoan thanh va/ hodc dugc thanh todn bé sung, ho phai
théng bdo cho chl d3u tu trong vong 28 ngay ké tir khi nha thau nhan biét hoic 18 ra d3
phai y thirc dugc vé tinh hudng hodc sy kién d6. N&u nha thau khéng théng bédo cho
chl dau tu trong thoi han nay, chl d4u tu dwoc gidi phdng toan bé trach nhiém phap ly
lién quan dén khiéu nai.

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020

17



08-Jan-20

4. Practical Implementation in EPC Power Projects

Implementation of EPC Contract with price adjustment in some power projects:

Engineering, Procurement, Commissioning & Testing, Training, Warrantee: Fixed price

Construction and Erection: Unit price adjustments.

Challenges: e

Engineer.

| Use of FIDIC
EPC Book

@)
O / ayment

(

Employer s
control

oS
+© TR,

&j&" SCLVN Conference on Constructlon Contracts & Dispute Resolutions
# HCMC, January 10th, 2020
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4. Thuwec tién thwe hién EPC & cac dw an nha may dién

Thuec tién van dung hop dong EPC — gia két hop & moét s6 dw an dién:

Phan thiét ké, cung cdp vit tw thiét bi, thi nghiém chay thit, dao tao, bao hanh: thuce hién theo gid tron goi.

Phan thi cong xay dung, lap dat: thuc hién theo don gta diéu chinh. Gid ky HP phan nay dwoc tam tinh

theo khoi lwong va don gid trong tong dy todn ciia dw dn.

Céc van dé | : Vinde ™\
vwéng mac: / = ) \::.: :m;l )
Y::t‘t | Str dung mau C/ o _
K ho’p dong EPC :
FIDIC
C Du'toan
va thanh
toan
Kiém
soat cla
chd dau
oSy tw
& &”" SCLVN Conference on Construction Contracts & Dispute Resolutions
u HCMC, January 10th, 2020
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4. Practical Implementation in EPC Power Projects

Implementation of EPC Contract with price adjustment in some power projects:

Engineering: The construction drawings approved by the Employer are to determine the quantity of works to be
paid for the Contractor. For this reason the construction design may not be optimized by the Contractor.
Furthermore, if the construction works will be repaired or remade due to design errors, it is not clear who shall
bear the cost.

Procurement: After erection completion if equipment is found defective, it is not clear who shall bear cost for re-
erection of replaced equipment; for delay.

Cost estimation and payment: Employer need to hire the consultants for preparation and review of detailed cost
estimation. Some special unit prices have to be submitted to relevant Ministries for approval. These may cause
project delays and late payments to Contractor, and leading to potential claims and disputes.

Delay in construction and erection: The Employer shall make payments to Contractor for construction and
erection works based on approved project schedule. If construction and erection works are delaying, the Employer
shall pay based on actual work and schedule?

Employer’s control: The Employer shall have more and close control for engineering review and approval,
construction supervision, monitoring and updating project costs. If the project costs are anticipated to exceed the
approved budget, the Employer shall report to Authority with necessary supporting documents for approval.

LONST
S o,

§ s % SCLVN Conference on Construction Contracts & Dispute Resolutions
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T

4. Thuwec tién thwe hién EPC & cac dw an nha may dién

Thuec tién van dung hop dong EPC — gia két hop & moét s6 dw an dién:

V& vén dé thiét ké: déi voi cong tac xay lap, TKBVTC duog chu, déu tu duyét s€ 1a can ctr, dé xac dinh khéi lyong
thanh toan cho nha thau. Trudng hop phai thi cong lai do 15i thiét ké? Trudng hop nha thau khong thiét ké t6i wu
phén xdy dung?

V& vat tu, thiét bi: chi phi va cac rii ro vé tién do do phai cap thiét bi méi va thi cong lp dat lai?

Vé dy toan chi phi va thanh toan: chu dau tu can thué cac don vi tu van 1ap va tham tra du toan xay dung cong
trinh trén co s6 TKBVTC duoc duyét, 1ap dinh murc, don gia de trinh By chuyén nganh phé duyét. Cac cong viée
nay c6 thé gay cham tré du 4n, cham thanh toan cho nha thau, din dén cac khiéu nai, tranh chip.

Ve cham trd tién d6 thi cong: Chu dau tu thanh todn cho nha thau chi phi thuc té thi cong theo ding tién do hop
ddng. Trong truong hop cham tré tién do do 15i cia nha thiu?

Ve kiém soat cta chu dau tu: Xem xét ky tinh hop ly thiét ké dé phé duyet TKBVTC,; giam sat thi cong chat ché
dé xac nhan kh01 luong hoan thanh. Chu dau tu ciing phai thudng xuyén theo doi, cap nhat chi phi thuc hién du
an, dé d01 chiéu voi tong mirc dau tu dugc duyet Truong hop chi ph1 thyc té trong qud trinh thyc hién hop ddng
vuot tong mirc dau tu thi phai kip thoi bao cao Ngudi ¢ thim quyén quyét dinh du tu quyét dinh.

0Ny,
Sk e

oy e

& e % SCLVN Conference on Construction Contracts & Dispute Resolutions
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5. Key Issues

1) Risks Allocation between Parties:

Risk Cause

Who is responsible for

EPC Contractor bears the risks in accordance with lum
In the control of EPC Contractor P
sum contract.

Out of EPC Contractor’s control:

. . . Employer bears the additional costs but may recover
- Changesin law, increases in tax

Variations them by increasing capacity cost as agreed in the PPA.

That is Insurer’s risk (if covered by insurance contract).
When the insurance will not compensate the additional
costs, the Employer shall bear the financial risk.

- Force majeure event
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5. Mot s6 van dé trong tam

1) Phan b6 rui ro giira cac bén lién quan:

Nguyén nhan

Cach thirc quan ly, phan bé
Trong tam kiém soét clia nha thau EPC ::ia thau EPC ganh chiu rui ro théng qua hop dong tron

Ngoai tdm kiém soat clia nha thau

EPC:
Phét sinh chi Chl d3u tv dy an ganh chju theo hop d6ng EPC nhung
h?t SINREN_ Thay d8i luat, ting thué thu hoi qua viéc tdng phi cdng suit theo hgp déng mua
Pt ban dién.
xay dwng

RUi ro ctia nha bao hiém néu cé thu x&p bao hiém. Khi s&
tién bdo hiém khong bu dap dud chi phi phat sinh, chl
dau tu du an s& ganh chju phan rdi ro tai chinh nay.

- Truwong hop bat kha khing

L CORSTR,,
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5. Key Issues

In the control of EPC Contractor

Out of EPC Contractor’s control:

- In the control of power
purchaser in accordance with
Completion PPA
delay

- In the control of fuel supplier in
accordance with FSA

- Force majeure event

HCMC, January 10th, 2020

EPC Contractor pays LDs. If LD cap is reached and the
project is prolonged delaying, the Employer bears the
financial risk.

The power purchaser pays LDs. If LDs from PPA do not
compensate the damages, the Employer bears the
financial risk.

The fuel supplier pays LDs. If LDs from FSA do not
compensate the damages, the Employer bears the
financial risk.

That is Insurer’s risk (if covered by insurance contract).
When the insurance will not compensate the additional
costs, the Employer shall bear the financial risk.

SCLVN Conference on Construction Contracts & Dispute Resolutions

5. Mot s6 van dé trong tam

Trong tam kiém soat cla nha thau

EPC

Ngoai tam kiém sodt cla nha thiu
EPC:

- Trong tam kiém soat cla bén
. x mua dién theo hgp déng mua
Cham tré PR

: N ban dién
hoan thanh

- Trong tdm kiém soat cla don vj
cung cap nhién liéu theo hop
déng mua nhién liéu

- Trudong hop bat kha khang

HCMC, January 10th, 2020

Nha thau EPC thanh toan khoan béi thudng thiét hai. Khi
vugt qué mic tran boi thudng thiét hai theo hop dong
EPC, chi dau tu gdnh chiu phan rdi ro tai chinh nay.

Bén mua dién thanh todn khodn boi thwong thiét hai. Khi
khoan bdi thuwong thiét hai theo hop déng mua ban dién
khéng d0 khac phuc hau qua, chd ddu tv dy &n sé ganh
chiu phan rdi ro tai chinh nay.

Bén ban nhién liéu thanh todn khodn bdi thudng thiét
hai. Khi khoan bbi thudng thiét hai theo hgp déng mua
nhién lieu khong d0 khac phuc hau qua, chi dau tu dy
an s& ganh chiu phan rdi ro tai chinh nay.

RUi ro cia nha bdo hiém néu su kién thudc pham vi bao
hiém. Khi s6 tién bao hiém khong d0 khic phuc hau qua,
chl d4u tu du &n s& ganh chiu phan rdi ro tai chinh nay.

SCLVN Conference on Construction Contracts & Dispute Resolutions

21



08-Jan-20

5. Key Issues

Do not meet guaranteed net heat
rate and/ or net output, but still
meet the minimum required

Shortfall in performance.
performance
Do not meet the minimum required
performance
Force . . .
. Natural disasters, riot, strike etc.
majeure

HCMC, January 10th, 2020

%, .8 o
e

EPC Contractor pays LDs.

EPC Contractor pays maximum LDs, plus an amount to
compensate the Employer for not meeting the minimum
performance. Failure to meet the minimum performance
will negatively impact on project return on investment.

That is Insurer’s risk (if covered by insurance contract).
Otherwise, the Employer shall bear the financial risk.

SCLVN Conference on Construction Contracts & Dispute Resolutions

. M6t s6 van deé trong tam

Nha thau EPC khéng dat cong suét
tinh va/hodc hiéu suat tinh bao dam
nhung dat cac théng s6 van hanh yéu

Khong dat W e LR
N - n cau toi thiéu.

thong so van

hanh bao

dam Nha thiu EPC khéng dat cdng suat
tinh va/ hodc hiéu suat tinh yéu cau
t&i thiéu.

Bat kha Cac sy kién thién tai (I lut, dong

khang dat), bao dong, dinh céng...

HCMC, January 10th, 2020

Nha thau EPC thanh todn khoan bdi thudng thiét hai.

Nha thau EPC thanh todn khoan bdi thudng thiét hai
cong thém khoan bl dap do khdng dat thong s& téi thiéu.
Viéc khéng dat thong s6 van hanh t6i thiéu s& anh hudng
xau dén kha nang thu hdi vén cla ch( d4u tu du én.

RUi ro clia nha bdo hiém néu sy kién thudc pham vi bao
hiém. N&u khéng, rdi ro do chi dau tw du 4n ganh chju.

SCLVN Conference on Construction Contracts & Dispute Resolutions
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5. Key Issues

2) Handling the Troubled Projects/ Prolong Delayed Projects:

No Troubled

Poor Unclear Incompetent Limited Project
: ; resources
Planning roles & Project Recovery
resnons. Managers Procedure

TRy N
A

Inconsistent

Inexperienced Non- Poor risk

Project Force
o EPC transparent || management || majeure
Methodology Contractor communi. events
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5. Mot s6 van dé trong tam

2) Xt ly dw an truc tric/ cham tré kéo dai:

Vai trd, Néng Iyc
s || i || g, || e
chudn bj tht "":}8'“ "‘"‘f;‘:""“

iy phoong iy chih Truyén dinhgisva || Bhtkna
phép QLDA T | e e qniy s || kaing
phi hop eu chu
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oy e
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5. Key Issues

2) Handling the Troubled Projects/ Protracted Delayed Projects:

If the EPC Contractor does not perform its obligation under
the EPC contract, the Employer will have the right to
perform the work on the EPC Contractor's behalf or engage
other entity to do so, and charge the EPC Contractor any
costs in excess of those the Employer would have paid to the
EPC Contractor.

(In practice, this remedy is usually not very practical
because the party that is truly in the best position to
do the work is the EPC Contractor and not the
Employer or another EPC Contractor.

Another EPC Contractor becoming involved in the
project will usually create additional expense and

\ delay.
ﬁj .= SCLVN Conference on Construction Contracts & Dispute Resolutions
Lz
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5. Mot s6 van dé trong tam

2) Xt ly dw an truc tric/ cham tré kéo dai:

- ~
/ b

Truong hop nha thdtg EPC khong thyc hién nghia vu
theo hop dong, chu dau tw co thé tw thuc hién hodc thué
bén khac thuc hién.

Néu chi phi sau khi hoan thanh cong trinh vuot qua gid
tri tron goi lé ra phdi trd theo hop dong, nha thau EPC
phai chi tra chu dau tw phan chénh léch vuot qua.

[ Pidu khoadn nay trén thuc t& rat khé thuc hién
dd&i véi du dn EPC phirc tap. Ly do |a bén ma & vj
tri t6t nhat dé thuc hién hop dong EPC 1a nha
thau EPC, ch& khéng phai chl dau tw hay nha
thau EPC khéc. Khi giao nha thau EPC khac thuc
hién, nha thau s& dua ra chi phi thuc hién rat
cao va tién do thuc hién kéo dai.

\\ The,

&Ql :

e

HCMC, January 10th, 2020
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5. Key Issues
3) Where to Find Help:

Legal Counsel: using company legal department or selecting lawyer to perform a thorough review of EPC
contract and regularly conduct a legal review of contract performance.

Insurance Company: Good insurance companies want to be of service to the Employer. They have claims staff
and legal counsel available to support.

Management Consultanting Firms: They have expertise useful in evaluating professional liability and loss
prevention practices.

Professional Societies: Professional societies and associations provide valuable tools, including literature,
standard forms and agreements, updated information on changes in laws and codes.
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5. Mot s6 van dé trong tam

3) Tim kiém sw hé tro’ trong qua trinh quan ly hop déng EPC:

C6 van phap luat: bd phan luat trong cong ty, thué luat sw bén ngoai dé xem xét, danh gia hop déng va xuyén
sudt qua qua trinh thyc hién hop doéng.

Cong ty bdo hiém: Mot s& cong ty bdo hiém danh ti€ng s&n sang gitip d& khi dugc yéu cau. Ho ¢ ddi ngli
chuyén gia vé khiéu nai, vé phap luat v.v...

Coéng ty tu van quan ly: Ho c6 déi ngli chuyén gia trong Iinh vic nghé nghiép cla dy an; c6 thé manh vé danh
gia trach nhiém phap ly nghé nghiép va cé cac phwong phap ngdn ngtlra tén that.

Céc hiép hdi nghé nghiép: Cac hiép hdi cé nhiéu cong cu rat hitu ich nhu: céc tai liéu tham khao, cdc mau va
thoa thuan chuan, cac thdng tin cap nhat vé thay d&i luat va tiéu chuan 4p dung
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What | will cover

Problems with traditional contracts before the
Latham Report

NEC innovations

NEC v FIDIC
j, SCLVN Conference on Construction Contracts & Dispute Resolutions
::!H::\ HCMC, January 10th, 2020

NOi dung chinh

Van dé gap phai trong hop dong truyén thong
trwdc khi co Bao cao Latham
Cac cai tién NEC

So sanh NEC va FIDIC

$ JF, % SCLVN Conference on Construction Contracts & Dispute Resolutions
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Many problems!

Reputation

Over-runs in time and money
Trustworthy?

J’T, SCLVN Conference on Construction Contracts & Dispute Resolutions

B\ =

HCMC, January 10th, 2020
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Problems

Qua nhiéu van dé!

Tai tiéng

Ton nhiéu thoi gian, tién bac
Murc do tin cay?
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Problems

What does our training consist of?
What is taught at Universities?
Underpaid & under-valued?

Do we have the right status in society?
But incredibly capable

\\\\\\\\\

ﬁ SCLVN Conference on Construction Contracts & Dispute Resolutions
2 " HCMC, January 10th, 2020
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Van

Chung t6i dao tao nhirng gi?
Truong dai hoc day nhirng gi?
Bi tra lwvong thap va dem lai it gid tri?

Chung ta co dugc vi tri dung trong xa hoi hay
khong?

Nhwng lai c6 nang lwvc mot cach ngac nhién!

x
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Problems

1994 the Latham Report (UK)
Where was NEC at this point?
Pointed to NEC for public sector
Suggested changes to NEC
What happened next?

The rest is history

ﬂ SCLVN Conference on Construction Contracts & Dispute Resolutions
- Dgs 2
Gt

HCMC, January 10th, 2020

Van dé

Bdo cdo nam 1994 cla Latham Report (Anh qudc)
Luc dé NEC ¢ dau?

NEC duoc ap dung cho khu vuc cong

Cac dé xuat thay d6i NEC

Cac thay doi tiép theo la gi?

P‘\I\j‘én con lai la Lich st

¢ I % SCLVN Conference on Construction Contracts & Dispute Resolutions
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NEC innovations

* Clear and simple
* Flexible
e Stimulus to good management

' SCLVN Conference on Construction Contracts & Dispute Resolutions
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Cai tién NEC
* RO rang va don gian
e Linh hoat
* Kich thich quan ly tot
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NEC innovations

* Let’s dig a bit deeper.......

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Cai tien NEC
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When and where to use the NEC Contracts

PSC & PSS
ECC & ECS
Je

DBO

ECSC & ECSS

TSC & TSS

Full Contract

High Risk, High Complexity

Low Risk, Low Complexity
= Short Contract

BUSINESS CASE DESIGN IMPLEMENTATION OPERATION
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Khi nao va & dau sir dung Hop déng NEC

PSC & PSS
ECC & ECS
SC

DBO

ECSC & ECSS

TSC & TSS

RUi ro cao, Rt phirc tap
= Toan b hop dong

Hop dong ngan

Ri ro thép, it phure tap

BUSINESS CASE DESIGN IMPLEMENTATION OPERATION

OTHER CONTRACTS
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NEC innovations

e Main Option clauses (ECC)
* A - Priced contract with activity schedule
B - Priced contract with bill of quantities

C - Target contract with activity schedule
D - Target contract with bill of quantities

E - Cost reimbursable contract

F - Management contract

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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Cai tién NEC

e Cac diéu khoan Lwa chon Chinh (ECC)
* A—Hop déng gia c6 dinh véi tién dd cong tac thuwe hién
e B—Hop ddng gia c6 dinh vdi Biéu khdi lwvong
* C— Hogp dbéng tam tinh v&i tién d6 cong tac thuc hién
e D— Hop d6ng tam tinh v&i Biéu khdi lwong
* E— Hop dong cé thé hoan tra chi phi
* F—Hop déng quan ly

SCLVN Conference on Construction Contracts & Dispute Resolutions
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NEC innovations

» ECC secondary Option clauses (a selection)
—X2 - Changes in the law

— X3 - Multiple currencies

— X6 - Bonus for early Completion

—X10 - Information modelling

—X12 - Multiparty collaboration

—X14 - Advanced payment to the Contractor

ﬁj \ SCLVN Conference on Construction Contracts & Dispute Resolutions
" HCMC, January 10th, 2020

Cai tien NEC

Cac diéu khoan Lua chon th& cap ECC (lwa chon)
—X2 — Thay déi luat

—X3 — Nhiéu loai déng tién

— X6 — Thudng khi Hoan thanh sém

—X10 — M0 hinh théng tin

—X12 —Hop tac da bén

—X14 — Tam &ng cho Nha thau
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NEC innovations

ECC secondary Option clauses (a selection)

—X20 - Key Performance Indicators
—X21 - Whole life cost

—X22 - Early Contractor involvement
—Y(UK)1 - Project Bank Account

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Cai tien NEC

ECC secondary Option clauses (a selection)
—X20 — Hé s6 nang suat (KPI)

—X21 —Toan bo chi phi vong doi

—X22 — Sy tham gia sém cGia Nha thau

—Y(UK)1 - Tai khoan ngan hang cla dy an

;"D;,j,,\l‘z SCLVN Conference on Construction Contracts & Dispute Resolutions
< LNITA =
4, ,:1 o HCMC, January 10th, 2020
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NEC innovations

Processes

—Act as stated in the contract

— Mutual trust and co-operation
—Communications

—Early warning

—Programme

—Compensation events

—Open book (if Option Cto F)

. Bl

%

j SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

4
'//_'T’&_)\\."‘

Cai tién NEC
Quy trinh

—Thuc hién ding ndi dung hop déng

—Tin twdng va hop tac doi bén

—Giao tiép, tuong tac

—Canh bdo sém

—Programme

—Cac tinh huéng dén bu

—Séach m& (néu lya chon phuong én tir C téi F)

,j % SCLVN Conference on Construction Contracts & Dispute Resolutions
g i ;"-I'LZ S z
y o 4 HCMC, January 10th, 2020
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NEC v FIDIC

Like chalk and cheese?

Same goals perhaps but different belief on how to
get there

Use the right contract for the right reason
5 point plan to choosing the right contract

\\\\\\\\\\

ﬁ SCLVN Conference on Construction Contracts & Dispute Resolutions

«  HCMC, January 10th, 2020

NEC v FIDIC

Khac biét ro rét? Chalk & Cheese?

Cung muc dich nhwng cé géc nhin va niém tin
khac nhau vao cach thirc dat duwoc muc dich

St dung loai hgp déng theo ddng muc dich
K& hoach 5 diém dé chon dung loai hop dong

ﬁ SCLVN Conference on Construction Contracts & Dispute Resolutions
,TH" . HCMC, January 10th, 2020
i N
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Choose your contract wisely

Then read it, understand it, follow it
Get some training

Become e.g. accredited
Professionalise contract management
P\\l_}ease, let’s have less disputes

! SCLVN Conference on Construction Contracts & Dispute Resolutions
4, B¢ HCMC, January 10th, 2020

/F T NN

Summary

Lwa chon dang hop déng khdn ngoan
DPoc, hiéu va lam theo hop déng
Duoc dao tao st dung

Tro nén thong thao, dugc thira nhan
Chuyén mon hoa quan ly hop déng
Va lam on hady cd it tranh chap théil

JF = SCLVN Conference on Construction Contracts & Dispute Resolutions

\f..
i

,T HCMC, January 10th, 2020
T
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Summary
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Summary

More information at www.neccontract.com

Email me robert.gerrard@neccontract.com

' SCLVN Conference on Construction Contracts & Dispute Resolutions

162] %
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HCMC, January 10th, 2020

Téng két

Xem them thong tin tai www.neccontract.com

Email: robert.gerrard@neccontract.com

& ?Jﬁ, % SCLVN Conference on Construction Contracts & Dispute Resolutions
- S
2
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HCMC, January 10th, 2020

15



PART / PHAN

2.1.1

HOI THAO

HOP DONG
VA XU !.V
TRANH CHAP
TRONG

XAY DUNG



08-Jan-20

SCLVN Conference on Construction Contracts & Dispute Resolutions
Hochiminh city, January 10th, 2020

Introduction to Claims Preparation and Procedures
Mark Olive — General Director MOAC
.&
L

SCLVN Conference on Construction Contracts & Dispute Resolutions
Hochiminh city, January 10th, 2020

Gi&i thiéu Céng tac Chuan bj va Tha tuc Khiéu nai

Mark Olive — Téng Giém déc Céng ty TNHH Tw van Mark Olive
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Contents

About Mark Olive MOAC

What Are Claims?

Contract Documents
Preparing Claims

Claim Strategy

Commercial Review

Some FIDIC Red Book Clauses
Q&A

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Contents

Vé MOAC

Khiéu nai la gi?

Hé so' Hop déng

Chuan bj céc Khiéu nai

Chién lwoc Khiéu nai

Danh gia vé mat Thwong mai

Mét s6 Diéu khoan Fidic Dang ngan gon
Héi Dap

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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About Mark Olive MOAC

— Chartered Surveyor (FRICS)
— Arbitrator of VIAC
— ADB and World Bank Consultant
— General Director of MOAC 2019 to present
— General Director of Arcadis Vietnam formerly DLS 2006 to 2019
— Commercial Manager Liang O’Rourke Australia 2004 to 2006
— Commercial Manager Gammon Hong Kong 1996 to 2004
— Expertise in:
* Claims Management and Delay Analysis
*  Procurement Management
* Contract Advisory
* Commercial and Contract Management
* Adjudication and Mediation
* Training and Seminars
* Commercial Due Diligence

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

About Mark Olive MOAC

— Vién Quan ly chi phi Hoang gia Anh (Royal Institution of Chartered Surveyors - RICS)
— Trong tai vién cua VIAC
— Twvén cho ADB va Ngan hang Thé gi&i
— Téng giam déc ctia MOAC ttr ndm 2019 dén nay
— Téng gidam déc ctia Arcadis Viét nam tién than la DLS tir 2006-2019
— Giam déc Thwong mai Liang O’Rourke Uc tir 2004-2006
—  Giam déc Thwrong mai Gammon Hong Kong tir 1996 dén 2004
— Chuyén gia tw vén trong céc linh vure sau:
*  Quan Iy Phét sinh va Phan tich Cham tré
* Quan ly Dau thau
* Twvén cédc van dé lién quan dén Hop déng
*  Quan ly Thwong mai va Hop déng
* Tranh chap va Hoa giai
*  Huén luyén va Héi thdo
» Dich vu Dénh gié Chét Iwong Thuc hién

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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About Mark Olive MOAC

FORMAL DISPUTE RESOLUTION & LEGAL

THE CONSTRUCTION PROJECT

www.moac.vn

+ SCLVN Conference on Construction Contracts & Dispute Resolutions
: HCMC, January 10th, 2020
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About Mark Olive MOAC

GIAI QUYET TRANH CHAP & PHAP LY

CONG TRINH XAY DUNG

www.moac.vn

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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What Are Claims?

A Claim is anything that cannot be valued as a Variation.

Claims can be made by either party under the Contract.

All claims require: Notices and Particulars.

Entitlement must be established before Quantum assessed.

For Extension of Time Claims the entitlement to Delay and Delay Quantum must be
stablished before Monetary Claims can be assessed.

Claims must follow the Contract procedures.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Céc Khiéu nai la gi?

Khiéu nai Ia bat cw diéu gi khong thé dwoc dinh gid la Phét sinh.
Khiéu nai c6 thé dworc thurc hién béi mét trong hai bén theo Hop dong.
Tat ca cdc khiéu nai yéu cau: Cac Théng bdo va Cdc Théng tin Cu thé.

Quyén lgi phai dwoc thiét Iap trwée khi khéi lwong dwoe danh gia.

Dé Khiéu nai Gia han Theoi gian thi Quyén dwoc Gia han va Thoi gian Gia han phai dworc tinh

todn trwdc khi Khiéu nai Thanh todn dwoc dénh gia

Cdc khiéu nai phai tuan theo céc Thu tuc Hop déng

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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Contract Documents

— Priority of Documents
* The Contract Agreement
* The Letter of Acceptance
* Post Tender Negotiations
+ Particular Conditions of Contract
* General Conditions
» The Specifications
* The Tender Drawings
+ Bills of Quantity
» Other schedules: Organization Charts, HSE Procedures etc.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Céc Ho so Hop dong

— Thir tw wu tién cua cac tai liéu

+ Théa thuan Hop déng

« Thw chap thuan thau

» Cdc Thwong thdo Sau dau thau

 Cédc Diéu kién riéng cua Hop déng

+ Cdc Diéu kién chung cda Hop déng

+ Céc Tiéu chuan Ky thuat

« Cdc Ban vé Pau thau

+ Biéu Khéi Ivong

« Cédc Danh muc khéc: So' dé Té chirc, Cdc quy dinh vé Sirc khde, An toan va
Méi trirong, v.v..

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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Preparing Claims

— Issue Notices: Event / Incident and relevant clauses under the Contract.

— Notify anything that may cause additional cost or delay even if causation not certain./

— Be cognizant of timely submissions and any time bars as prescribed under the
contract.

— KEEP GOOD RECORDS.

— Develop a good story — prepare Chronologies.

— Use Interim Submissions.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Preparing Claims/ Chuén bi cac Khiéu nai

— Phat hanh cac Théng bédo: Sw kién / Sw viéc va cac diéu khoan lién quan theo Hop
dong.

— Théng béo bat cir diéu gi c6 thé dan dén phat sinh chi phi hodc tri hodn ngay ca khi
khéng chac chan nguyén nhan.

— Nhdn biét vé viéc dé trinh kip thoi va bat ky moc théi gian nao dwec mé tra trong
Hop déng

— LUWU TR THAT TOT HO SO

— Xay dwng mét lich sir twong thuat nhirng sw kién/ sw viéc da qua mét cdach hoan hao
— Chuan bj cdc danh muc theo déi sw kién sap xép theo trinh tw thoi gian

— Swdung cac bé trinh Tam thoi

SCLVN Conference on Construction Contracts & Dispute Resolutions

5 ¢ HCMC, January 10th, 2020

¢, .
/0N




08-Jan-20

Preparing Claims

— Claim Submissions — Claim Submissions
Extension Of Time Monetary
* Executive Summary .

* Event or Events

* Impact of Events (Cause) .
* Delay Effect
* Estimate of Costs Incurred
* Appendix
— Delay Calculation and Methodology

— Chronology

HCMC, January 10th, 2020

Executive Summary
Event or Events
Impact of Events
Cost Effect
Appendix

— Chronology

SCLVN Conference on Construction Contracts & Dispute Resolutions

Chuén bi cac Khiéu nai

— Cdc Pé trinh Khiéu nai — Cdc Pé trinh Khiéu nai
Gia han Thoi gian Thanh toan

* Toém tit S——

* Sw kién hodc Cdc Sw kién Tom tat

* Tdc déng cua cac Sw kién (Nguyén nhén) * Sw kién hoac Cac Sw kién

* Anh hwéng cuia viéc Tri hoan
* o tinh chi phi phat sinh
* Phu luc .
— Tinh toan va phwong phap tri hoan
— Bang theo déi sw kién sap xép theo
trinh tw thoi gian

< HCMC, January 10th, 2020
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Tdc dong cua cac Sw kién
Anh hwéng vé Chi phi
Phu luc
— Bang theo dé6i sw kién sap xép

theo trinh tw thoi gian

SCLVN Conference on Construction Contracts & Dispute Resolutions
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Preparing Claims

— Insurance Types Insurance Claims
, . * Is the Insuring Party the Employer or the Contractor?/
Contractor’s All Risk Insurance .
. * Understand Insurance Procedures in both the Contract
Third Party Insurance and the Policy
* Employers Compensation * Understand any excess
Insurance * Notify both Employer and Insurance Company / Broker/

* RECORDS RECORDS RECORDS
* Submissions to include:

— Executive Summary

— Event & Impact

— Cost Effect

— Chronology

* Professional Indemnity Insurance

SCLVN Conference on Construction Contracts & Dispute Resolutions

4. ¢ & HCMC, January 10th, 2020
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Chuén bi cac Khiéu nai

pu - 5 R — - Y3 . A > . R
— Cac Iola’ Bao hiém Cac Khiéu n_al, vé Bao h@m ‘
N e L. N . A * Bén bao hiém la Cha dau tw hay Nha thau?
. 2 A 2 A
Ba’o hlim Moi ri ro cua Nha thau * Hiéu vé cdc tha tuc bao hiém trong ca Hop dong
* Bao hiém cho Bén Thir ba va Chinh séch Béo hiém
* Bdo hiém Béi thwérng cho Chu déu tw ®  Hidu vé bit ky céc dir thira
« Bdo hiém Trach nhiém nghé nghiép hremS s ey 2 Chit dau tr va Cong ty Bao
« HO SO'HO SO'HO SO’
® Cdc dé trinh bao gém:
- Tém tit
— Swkién va Tdac déng
— Anh hwéng vé mat chi phi
— Bang theo dbi sw kién sap xép theo trinh tw
thoi gian

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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Claim Strategy

Claim Strategy
— Keep Good Records
— Understand Contract Procedures
— Work closely with your team
— Notify any potential claim
— ldentify Heads of Claims
— Have a good story
— Use Interim Submissions
— For EOT money follows time
— Seek a Commercial Solution
— Carry Out Commercial Reviews

SCLVN Conference on Construction Contracts & Dispute Resolutions

B¢ HCMC, January 10th, 2020
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Chién lwoc Khiéu nai

Chién Iwoc Khiéu nai
— Lwu trie That tét H6 so
— Am hiéu céc Tha tuc Hop déng
— Lam viéc chat ché véi BDoi nhém cia minh
— Théng béo vé bat ky cdc Khiéu nai tiém an
— Xdc dinh céc Dau muc Khiéu nai
— Duy tri mét lich st twwong thuat nhirng sw kién/ sw viéc da qua mét cach hoan hao
— Swdung cac Dé trinh Tam thoi
— Déi véi Gia han Thoi gian thi tién di lién véi thoi gian
— Tim kiém mét Giai phap Thwong mai
— Thuwc hién cac banh gia Thwong mai

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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Commercial Review

Commercial Reviews of Projects

— Understand costs and revenue of the project.

— Review Notification and Claim Submission Procedures.

— Review contract related to administration procedures.

— Review Commencement and Taking Over dates and Milestones.
— Understand Liquidated Damages and Penalties.

— Understand Risks and Opportunities.

3 SCLVN Conference on Construction Contracts & Dispute Resolutions

¢ DM 2
L= \‘_\-“ HCMC, January 10th, 2020
T

Déanh gia vé mat Tai chinh

Cdc Pdnh gia vé mat Thwong mai ctia Dw én
— Théng hiéu Ngéan sdch va Doanh thu cta Dy én
— Xem xét Quy trinh Théng béo va Dé trinh cdc Khiéu nai
— Xem xét hop dong lién quan dén céc thd tuc hanh chinh
— Xem xét Ngay Khéi céng va Nghiém thu va Cdc c6t méc quan trong
— Am hiéu vé Thiét hai va Phat Thiét hai Cé dinh

— Am hiéu cédc Co héi va Rii ro

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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FIDIC Red Book Clauses/ Céc Diéu khodn Fidic Quyén Dé

snort FO™

SCLVN Conference on Construction Contracts & Dispute Resolutions

T4 HeMc, January 10th, 2020
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FIDIC Red Book Clauses

Clause 2 The Employer
— 2.1 Right of Access to the Site
— 2.5 Employer’s Claims

Clause 3 The Engineer
— 3.3 Instructions of the Engineer
— 3.5 Engineer Determinations

Clause 4 The Contractor
— 4.11 Sufficiency of the Accepted Contract Amount
— 4.12 Unforeseeable Physical Conditions

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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Céc Diéu khoan Fidic Quyén Dé

Khoan 2 Cha dau tw
— 2.1 Quyén Tiép can Céng trrong
— 2.5 Di¥ liéu Céng trwong va cdac Muc Tham chiéu

Khoan 3 Nha tw van
— 3.3 Chidan cta Nha tw van
— 3.5 Quyét dinh cua Nha tw véan

Khoan 4 Nha thau

— 4.11 Tinh day du cua Gia tri Hop déng dwoc Chép thuan
—  4.12 Piéu kién Vat chat Khéng lwong trwée dwoc

SCLVN Conference on Construction Contracts & Dispute Resolutions

4 ¢ HCMC, January 10th, 2020
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FIDIC Red Book Clauses

Clause 8 Commencement Delay and Suspension

- 84 Commencement of Works

— 8.2 Time for Completion

- 83 Programme

— 8.4 Extension of Time for Completion
- 85 Delays Caused by Authorities

— 86 Rate of Progress

- 87 Delay Damages

— 8.8 Suspension of Work

- 89 Consequences of Suspension

- 810 Payment for Plant and Materials in Event of Suspension
- 81 Prolonged Suspension

- 812 Resumption of Work

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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Céc Diéu khoan Fidic Quyén Dé

Khoan 8 Khéi Céng, Cham Tré Va Tam Ngirng

- 84 Khoi cong

- 82 Thoi gian hoan thanh

— 83 Tién dé6 Thuc hién

— 84 Gia han Thoi gian hoan thanh

- 85 Cham tré gay ra béi Co’ quan c6 tham quyén
— 86 Tién dé thwc hién

- 87 Nhipng thiét hai do cham tré

— 88 Tam ngtrng céng viéc

- 89 Héau qua cua viéc tam ngitrng

- 8.10 Thanh todn tién Thiét bj va Vat liéu trong triedng hop tam ngtrng
- 81 Kéo dai tinh trang tam ngirng

- 812 Néi lai céng viéc

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

FIDIC Red Book Clauses

Clause 10 Employer’s Taking Over

Clause 12 Measurement and Evaluation

Clause 13 Variations and Adjustments

Clause 14 Contract Price and Payment

Clause 15 Termination by Employer

Clause 16 Suspension and Termination by Contractor
Clause 17 Risk and Responsibility

Clause 18 Insurance

Clause 19 Force majeure

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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FIDIC Red Book Clauses

Clause 10 Employer’s Taking Over

Clause 12 Measurement and Evaluation

Clause 13 Variations and Adjustments

Clause 14 Contract Price and Payment

Clause 15 Termination by Employer

Clause 16 Suspension and Termination by Contractor
Clause 17 Risk and Responsibility

Clause 18 Insurance

Clause 19 Force majeure

SCLVN Conference on Construction Contracts & Dispute Resolutions

"¢ HCMC, January 10th, 2020
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Céc Diéu khoan Fidic Quyén Dé

Khoan 10 Nghiém Thu Cua Chi Pau Tw

Khoan 12 Do Iwdng va danh gia

Khoén 13 Thay D3i Va Diéu Chinh

Khoén 14 Gia Hop Péng Va Thanh Todn

Khoén 15 Cham Dirt Hop Béng Béi Chu Pau Tw

Khoan 16 Tam Ngtrng Va Cham Dirt Hop Déng Béi Nha Thau
Khoan 17 Rui Ro Va Trach Nhiém

Khoan 18 Bao Hiém

Khoan 19 Sw Kién Bat Kha Khang

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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FIDIC Red Book Clauses

Clause 20 Claims Disputes and Arbitrations

20.1
20.2
20.3
20.4
20.5
20.6
20.7
20.8

%

Contractor's Claims

Appointment of the Dispute Adjudication Board

Failure to Agree Dispute Adjudication Board

Obtaining Dispute Adjudication Board's Decision

Amicable Settlement

Arbitration

Failure to Comply with Dispute Adjudication Board's Decision

Expiry of Dispute Adjudication Board's Appointment

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Céc Diéu khoan Fidic Quyén Dé

Khoan 20 Khiéu Nai, Tranh Chap & Trong Tai

20.1
20.2
20.3
20.4
20.5
20.6
20.7
20.8

Khiéu nai cua Nha thau

Bé nhiém Ban xtr ly tranh chap

Khéng théa thuan dwoc vé Ban xt ly tranh chap

C6 quyét dinh ctua Ban xuw ly tranh chap

Sw hoa gidi

Trong tai

Khéng tuan tha quyét dinh cia Ban xtv ly tranh chap

Cham dirt thoi han chi dinh ban xt ly tranh chap

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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FIDIC Red Book Clauses

Sub-Clause 20.1 Contractor’s Claims — Procedures
a) Notify the Engineer of a claim within 28 of when the Contractor became aware of or should have

become aware of an event or circumstance

b) Submit within 42 days of when the Contractor either became aware of or should have become
aware of an event or circumstance, a “fully detailed claim and full supporting particulars”

c) Keep “contemporary records” to support his claim and permit the Engineer to inspect these records,

obtain copies and/or instruct for additional records

SCLVN Conference on Construction Contracts & Dispute Resolutions

74 HCMC, January 10th, 2020
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Céc Diéu khoan Fidic Quyén Dé

Khoan muc 20.1 Khiéu nai ctia Nha thau — Thi tuc

a) Théng bédo cho Nha tw van vé mét Khiéu nai trong vong 28 ngay ké ter khi Nha thdu nhan biét hodc

dang 18 phéi nhén biét vé mét sw kién hodc tinh hubéng

b) Bé trinh trong vong 42 ngay ké ttr khi Nha thdu hodc da nhan biét hodc déng Ié phai nhan biét vé mot

sw kién hodc tinh huéng, mét “khiéu nai day du chi tiét va céc théng tin chiing minh cu thé”

c) Luwu triv “céc hé so lubn trong tinh trang cép nhéat va day du” dé chirng minh cho khiéu nai cda minh va

cho phép Nha tw vén kiém tra cac hé so, thu thap ban sao va/ hodc chi dan bé sung hd so

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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FIDIC Red Book Clauses

* Dispute Resolution Process

Dispute Notice of

) ) Amicable Arbitration
Adjudication Dissatisfaction

Litigation in the
Courts

Settlement Sub-Clause

Board (DAB) with DAB decision
Sub-Clause 20.5 20.6

Sub-Clause 20.4 Sub-Clause 20.4

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

FIDIC Red Book Clauses

 Quy trinh Giai quyét Tranh chéap

Théng béo viéc
chua théa mén voi )
Quyét dinh cua Hoa giai
Khoan muc 20.5

Trong tai

Khoan muc
20.6

Ban xur ly tranh
chap

Tranh tung &
Ban xu ly tranh

Khoan muc 20.4 chap
Khoan muc 20.4

Toa én

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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SCLVN Conference on Construction Contracts & Dispute Resolutions
Hochiminh city, January 10th, 2020

Delay Analysis discussed in the SCL & CONSTROO/\
Protocol & ©
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SCLVN Conference on Construction Contracts & Dispute Resolutions
Hochiminh city, January 10th, 2020

Delay Analysis discussed in the SCL & CONSTROO/\
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Agenda

1. Delay Analysis Methods discussed in the SCL Protocol
2. Concurrent Delay
3. Pacing Delay

/‘,J._L % SCLVN Conference on Construction Contracts & Dispute Resolutions
s OIE 2

HCMC, January 10th, 2020

L TN NS

Agenda

1. Cac phuong phap phan tich cham tré dwoc dé xuat boi
quy trinh cta SCL (Hiép hoi Luat Xay Dwng)
Cham tré déng thoi cla cac bén

Mot bén giam tién d6 do suw cham tré ciia moét bén
(Pacing Delay)

KJHLJ\— SCLVN Conference on Construction Contracts & Dispute Resolutions
: OfllE =
»,71:_"‘,;\'?\\',\» HCMC, January 10th, 2020
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1. Delay Analysis Methods discussed in the SCL Protocol

/TIL@_ SCLVN Conference on Construction Contracts & Dispute Resolutions
SIRAN PN

g &P G HCMC, January 10th, 2020
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1. Cac phuong phap phan tich cham tré dwoc dé xuat boi
quy trinh cta SCL (Hiép hoi Luat Xay Dwng)

JZIL& SCLVN Conference on Construction Contracts & Dispute Resolutions
N M 4 HCMC, January 10th, 2020
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Delay Analysis Methodologies

The Society of Construction Law (SCL) Protocol 2nd Edition (Guidance Part B, paragraph no. 11)

Method of Analysis Analysis Type Critical Path Delay Impact Requires
Determined Determined

Impacted As-Planned
Analysis

Time Impact Analysis

Time Slice Windows
Analysis

As-Planned versus As-
Built Windows Analysis

Retrospective Longest
Path Analysis

Collapsed As-Built
Analysis

~1 -

Cause & Effect

Cause & Effect

Effect & Cause

Effect & Cause

Effect & Cause

Cause & Effect

Prospectively

Contemporaneously

Contemporaneously

Contemporaneously

Retrospectively

Retrospectively

Prospectively

Prospectively

Retrospectively

Retrospectively

Retrospectively

Retrospectively

Logic linked baseline programme.
A selection of delay events to be modelled.

Logic linked baseline programme.

Update programmes or progress information
with which to update the baseline programme.
A selection of delay events to be modelled.

Logic linked baseline programme.
Update programmes or progress information
with which to update the baseline programme.

Baseline programme.
As-built data.

Baseline programme.
As-built programme.

Logic linked as-built programme.
A selection of delay events to be modelled.

Impacted As-Planned
Analysis

Time Impact Analysis

Time Slice Windows
Analysis

As-Planned versus As-
Built Windows Analysis

Retrospective Longest
Path Analysis

Collapsed As-Built
Analysis

<1 yn-

Cac phwong phap phan tich cham tré

Quy trinh ctia SCL - Phién ban 2 (Poan 11, Phan B, Hwéng dan)

Method of Analysis Analysis Type Critical Path Delay Impact Requires
Determined Determined

Cause & Effect

Cause & Effect

Effect & Cause

Effect & Cause

Effect & Cause

Cause & Effect

Prospectively

Contemporaneously

Contemporaneously

Contemporaneously

Retrospectively

Retrospectively

Prospectively

Prospectively

Retrospectively

Retrospectively

Retrospectively

Retrospectively

Logic linked baseline programme.
A selection of delay events to be modelled.

Logic linked baseline programme.

Update programmes or progress information
with which to update the baseline programme.
A selection of delay events to be modelled.

Logic linked baseline programme.
Update programmes or progress information
with which to update the baseline programme.

Baseline programme.
As-built data.

Baseline programme.
As-built programme.

Logic linked as-built programme.
A selection of delay events to be modelled.
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Time Impact Analysis lllustration

Actual Progress
Project Start Data Date
v v

Time Impact Schedule
Delay
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Time Slice Windows Analysis lllustration

Window 1
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2. Concurrent Delay
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2. Cham tré dong thoi
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Concurrent Delay

True concurrent delay:

*  Occurrence of two or more delay events at the same time, one an Employer Risk
Event, the other a Contractor Risk Event,

+ Effects of which are felt at the same time.

* ltis arare occurrence.

Common use of “concurrent delay”:

+ Two or more delay events arise at different times,

« The effects of them are felt at the same time.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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Cham tré dong thoi

Cham tré déng thoi:

+ Miéu ta tinh huébng ma cac nguyén nhan gay ra cham tré chdng I&n nhau trong moét
giai doan.

+  Xay ra néu mot cham tré gay ra bdi chd dau tw trén cung mot cong viéc hoac gay
ra b&i mét cong viéc song song gay ra b&i nha thau.

Cham tré ma nguyén nhan xuét phat ti» chi dau tw va nha thiu ma méi cai déu cé thé
gay ra cham tré ngay hoan thanh ca dw an. (ca 2 nguyén nhan gay ra cham tré néu
khéng cé sw xuéat hién ctia nguyén nhan nay thi nguyén nhan kia déu gay ra sy cham
tré cia hoan thanh cong trinh)
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Concurrent Delay

Window 1
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Owner-Caused Delay
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SCL Delay and Disruption Protocol 2nd Edition

“Where Employer Delay to Completion and Contractor Delay to Completion are

concurrent and, as a result of that delay the Contractor incurs additional costs, then the
Contractor should only recover compensation if it is able to separate the additional
costs caused by the Employer Delay from those caused by the Contractor Delay.

If it would have incurred the additional costs in any event as a result of Contractor
Delay, the Contractor will not be entitled to recover those additional costs.”

(The Society of Construction Law Delay and Disruption Protocol 2nd edition, February 2017, Core
Principles No.14)

&Jﬁi SCLVN Conference on Construction Contracts & Dispute Resolutions
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Quy trinh (phién ban 2) ctia SCL ve cham tré
va pha vo (tién do)

“Néu cham tré Hoan thanh do Chd dau tw va Cham tré hoan thanh do Nha thau Ia
dbng thoi va, nhuw la két qua céc chadm tré nay thi nha thau chi chiu chi phi phat sinh,
sau dé nha thau cé thé thu hbi boi thuong néu cé thé tach bach chi phi phét sinh gay
ra béi Cham tré béi Chi dau tw va Cham tré béi Nha thdu. Néu trong bat ctr tinh
hubng nao ma chi phi phét sinh nhw la két qué cda Cham tré béi Nha thdu, nha thau
sé khéng cé quyén thu hoi céc chi phi phét sinh nay.”

(Quy trinh (phién ban 2) — n&m 2017, cta SCL vé cham tré va pha vé& (tién do), Nguyén téc cbt 16i
they 14)
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Equal Delay Duration

Window 1 The contractor receives a 5-work day
> time extension due to owner-caused
delay, but no compensation for the 3-
work day of concurrent delay.

a

Owner-Caused Delay

Contractor-Caused Delay
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Thot gian cham tré twong dwong nhau
Window 1 Nha thau nhan dwoc kéo dai 5 ngay
< » lam viéc do cham tré b&i cha dau tw,
| d Ll L] nhwng khéng nhan duwoc boi thwong 3
l e LT e ngay lam viéc do cham tré dong thoi.
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3. Pacing Delay
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3. Tri hodn do su cham tré (Pacing Delay)
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What is Pacing Delay

* Pacing delay occurs when the delay caused by the owner occurs in one activity,
and based on that event a conscious and contemporaneous decision is made by
the contractor to pace progress in a second and independent activity;

*  The contractor deliberately slowed down its work.

CONSTR,,
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Tri hoan do cham tré (Pacing Delay) la gi

+ Tri hoan do cham tré xay ra khi cham ‘Eré gay ra bdi cht dau tw trong mét hoat
dong, va dya trén sw kién do mC)’t quyét dinh c6 nhan thirc va dong thoi dwoc thyc
hién b&i nha thau dée lam gidm tién d6 cho mot hoat dong thir 2 va déc 1ap;

+  Nha thu cham lai céng viéc ctia ho mét cach co cha dich.
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As-Planned Schedule

= Owner in charge

[l Contractor in charge

Pump Procurement

_ Pumpoenvew

What is Pacing Delay

Project Complelion

o

Pump Foundation
!

As-Built Schedule

Owner-Caused Delay |

Contractor Pacing Delay

Pump Procurement

Pump Delivery

Project Completion

Pump Foundation
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O Pinsent Masons

* Overview
— Part 1: Delay & EoT - The Fundamentals
— Part 2: Concurrency

SCLVN Conference on Construction Contracts & Dispute Resolutions

4. & 4 HCMC, January 10th, 2020
/[::T l\-?&

O Pinsent Masons
* Tong thé

— Phan 1: Cham tré & Gia han tién do - Van dé co ban

— Phan 2: Sy déng thoi
rljii SCLVN Conference on Construction Contracts & Dispute Resolutions
< DA =
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O Pinsent Masons

Part 1: Delay & EoT - The Fundamentals
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O Pinsent Masons

Phan 1:Cham Tré & Gia Han Tién D0 - Van Dé Co Ban
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O Pinsent Masons

* Extension of Time (EoT)
— Whatis it?

Extends time for completion if completion is/will be delayed as a result of certain qualifying
(Relevant) delay events.
— Delay v. Disruption

* Delay refers to the works being affected by events that have a critical effect on the time for
completion.

* Disruption occurs where the normal, regular progress of the work is affected by an event
so that the work is carried out less efficiently than it would have been had the disrupting
event not occurred.

* Key difference: disruption does not necessarily lead to the contractor failing to complete
the works by the completion date (i.e. it is non-critical).

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

O Pinsent Masons

* Gia han tién d6 (EoT)
— bday la gi?
Gia han tién dd hoan thanh néu viéc hoan thanh d3/sé bi tri hodn do két qua cla céc sy kién tri
hoan dat chuan (cé lién quan).
— Trihodnv. Tri tré

* Tri hodn nghta la cong viéc dang bi anh hwdng bai sy kién anh hwdng nghiém trong vé thoi
han hoan thanh.

* Tri tré xay ra khi qua trinh 1am viéc binh thwong bi dnh hwédng béi sw kien ma hiéu suat
giam di.

+ Diém khac biét chinh: tri tré khéng chic chan s& khién nha thau khong dat dwoc ngay hoan
thanh (i.e. né khéng nghiém trong).

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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O Pinsent Masons

e What are the effects of an EoT?
— For the Contractor:

* To avoid financial consequences of delay: Liquidated Damages (LDs) and possible call on
performance bond

* To claim prolongation costs (depending on qualifying delay event)
For the Employer: to preserve its right to claim LDs and prevent “time at large” (Common law)

Time is “at large” when there is no time fixed for completion or when the completion date
is no longer operable.

The contractor’s obligation is then only to complete within a reasonable time.

The Employer is no longer entitled to claim liquidated damages for delay (application of
the prevention principle according to which a party may not insist on compliance with a
contractual obligation in circumstances where it has itself prevented such compliance).

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

O Pinsent Masons
Anh hwéng cta EOT la gi?

— D6i véi Nha thau:

« DE tranh rdi ro tai chinh cho viéc cham tré: Thiét hai wdc tinh (LDs) va rdi ro goi Bao lanh

thuc hién Hop dong.

» D& yéu cau thanh toan chi phi kéo dai (tuy thudc vao dic tinh cla su kién cham tré)

— P6i véi Chu dau tw: dé dam b3o quyén yéu cau thanh todn thiét hai wdc tinh va tranh “time at
large” (Thong luat)

* Thoihan la “mé réng” khi khéng cé thoi han ¢6 dinh cho viéc hoan thanh hodc khi thoi
han hoan thanh I3 khéng thuec té.
* Trach nhiém cla thau s& chi con |a hoan thanh trong thoi gian hop ly.
Chl dau tw sé khdng con cé thé yéu cau thanh toan thiét hai wéc tinh cho viéc cham tré
(4p dung nguyén tic phong ngira theo dé mot Bén khong cd y dinh tuan thi theo nghia vu
Hop déng trong diéu kién ma Bén doé tir chéi viéc tuan tha).
SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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* Interactive Question 8.5

— Who benefits from “(e)” of
this EoT clause?

* Employers
i * Contractors
e * Both
‘\“(U\”“{‘-/
- S :
2, 3 .\:\{ HCMC, January 10th, 2020
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Extension of Time
for Completion

The Contractor shall be entitled subject to Sub-Clause 20.2 [Claims
For Payment and/or EOT] to Extension of Time if and to the extent that
completion for the purposes of Sub-Clause 10.1 [Taking Over the Works and
Sections] is or will be delayed by any of the following causes:

(a) a Variation (except that there shall be no requirement to comply with
Sub-Clause 20.2 [Claims For Payment and/or EOT]);

(b) a cause of delay giving an entitiement to EOT under a Sub-Clause of
these Conditions;

(c) exceptionally adverse climatic conditions, which for the purpose
of these Conditions shall mean adverse climatic conditions at the
Site which are Unforeseeable having regard to climatic data made
available by the Employer under Sub-Clause 2.5 [Site Data and ltems
of Reference] and/or climatic data published in the Country for the
geographical location of the Site;

(d) Unforeseeable shortages in the availability of personnel or Goods
(or Employer-Supplied Materials, if any) caused by epidemic or
governmental actions; or

(e) any delay, impediment or prevention caused by or attributable to
the Employer, the Employer’s Personnel, or the Employer's other
contractors on the Site.

* Cau hdi twong tac 8.5

— Aila ngwoi duoc lgi theo diéu
“(e)” cta quy dinh EOT?

e Chudautw

* Nhathau

* Cahai
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O Pinsent Masons

Extension of Time
for Completion

The Contractor shall be entitled subject to Sub-Clause 20.2 [Claims
For Payment and/or EOT] to Extension of Time if and to the extent that
completion for the purposes of Sub-Clause 10.1 [Taking Over the Works and
Sections] is or will be delayed by any of the following causes:

(a) a Variation (except that there shall be no requirement to comply with
Sub-Clause 20.2 [Claims For Payment and/or EOT]);

(b) a cause of delay giving an entitlement to EOT under a Sub-Clause of
these Conditions;

() exceptionally adverse climatic conditions, which for the purpose
of these Conditions shall mean adverse climatic conditions at the
Site which are Unforeseeable having regard to climatic data made
available by the Employer under Sub-Clause 2.5 [Site Data and ltems
of Reference] and/or climatic data published in the Country for the
geographical location of the Site;

(d) Unforeseeable shortages in the availability of personnel or Goods
(or Employer-Supplied Materials, if any) caused by epidemic or
governmental actions; or

()] any delay, impediment or prevention caused by or attributable to
the Employer, the Employer’s Personnel, or the Employer's other
contractors on the Site.
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O Pinsent Masons

* Liquidated Damages clause (English Law)

— Whatitis? A provision used to apportion risk and liability in the event of a specified breach.

— Valid liquidated damages clause precludes right to claim actual loss. In effect limit claims for
actual loss.

— Traditionally a ‘genuine pre estimate of the loss’ but recent English law cases suggest the level
damages could be higher. ‘Genuine pre estimate’ remains a good place to start.

— Ifa Liquidated Damages clause provides for a sum to be paid which is “out of all proportion”
and amounts to something which is “extravagant and unconscionable” compared with the
actual loss cause by the breach, a court or tribunal may find it to be a penalty clause
(unenforceable under English law).

NSy,
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O Pinsent Masons

* Diéu khoan vé Thiét hai wéc tinh (Luit Anh)

— Db lagi? Mot didu khodn dé phan bé rii ro va trach nhiém trong trirdrng hop vi pham da xac dinh.

— Diéu khoan Thiét hai wdc tinh hop & ngdn can quyén yéu cau tdn that thyc té. Trong thuc té, anh
hwang gidi han yéu cau tén that thuc té.

— Theo truyén théng, mét ‘chdn thwe duw tri trwdre thiét hai’ tuy nhién theo Luat Anh gan day goiy
rang mic do thiét hai cé thé cao hon. ‘chdn thurc dw tri trirdc’ van 1a mot khéi dau tot.

— NE&u diédu khodan Thiét hai wdc tinh cung cdp mot sb téng dé thanh todn ma “ vwot khéi moi ti 1&8”
va gia tri cho mot viéc nao d6 “vé ly and khéng thé cén nhdc” so véi thiét hai thue té cla viéc vi
pham, tda an hodc phap dinh cé thé xem day la diéu khodn phat (khong thé ldng tredc theo luat
Anh).

% SCLVN Conference on Construction Contracts & Dispute Resolutions

14 HCMC, January 10th, 2020
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O Pinsent Masons

LDs v penalty clause (French law)

— Penalty different from liquidated damages since it is punitive in nature. It is therefore
possible to provide for amounts which are not a genuine pre-estimate of the
loss/proportionate.

— Under French law, a penalty clause encompasses a combination of punitive and
compensatory elements.

— Article 1231-5 of the Civil Code: "If the contract stipulates that the defaulting party
shall pay a certain amount as damages, a larger nor a smaller amount cannot be
awarded to the other party. Nevertheless, the judge may, even on its own motion,
moderate or increase the amount of the penalty so agreed, if it is manifestly
excessive or ridiculously low.”

NSTy,

_:‘\'Lji, /"'-f_ SCLVN Conference on Construction Contracts & Dispute Resolutions
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& 2P J HCMC, January 10th, 2020
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O Pinsent Masons

LDs v diéu khodn phat (Luat Phap)

— Hinh phat khac v&i thiét hai wéc tinh vi vé ban chat né 1a trirng phat. Do d6 nd cé thé dwa ra mot
khoang khéng dwoc chan thuc lwong tridce cho thiét hai.

— Theo luat Phap, diéu khoan vé hinh phat di kém |a mét sy két ho'p giiva yéu to trirng phat va dén
bu.

— Piéu 1231-5 Luat Dan su: "If the contract stipulates that the defaulting party shall pay a certain
amount as damages, a larger nor a smaller amount cannot be awarded to the other party.
Nevertheless, the judge may, even on its own motion, moderate or increase the amoNéu trong hop
dong c6 quy dinh rang nguwoi bj 16i phai tréa mét khodng nhét dinh nhw boi thwong, thi mét
khoan tién I&én hay nho hon khéng thé duwoc trao cho Bén khac.Tuy nhién, Tham phan cé thé,
tham chi theo y kién riéng caa minh, giam hay tang mirc & da dong y, néu né ré rang la
qua murec hay thap vé ly..”

;‘\Ijj,v"g SCLVN Conference on Construction Contracts & Dispute Resolutions
&
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O Pinsent Masons

* Are LDs necessarily an exhaustive/sole remedy for delay?

— Depends on the governing law of the contract:
* Under English law, LDs are an exhaustive remedy for the breach, eg delay.

* Under French law, also in principle an sole remedy but the parties may agree in their contract that the
employer could claim penalties for delay and separately other damages that it may have sustained as a
result of the late performance.

* Under Vietnamese law, same position as under French law: “In case the parties have an agreement on
fines against violation which does not specify that the violating party has to pay both a find for
violations and a compensation for damage, then the violating party has to pay only the fine for
violations.” (Article 418(3) of the Civil Code).

— Recommended for the parties need to provide expressly for it if they wish to make
the penalty clause a sole remedy clause.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

O Pinsent Masons

* Liéu LDs nhat thiét phai la mot bién phap khac phuc day du/duy
nhat cho sw cham tré?

— Tuy theo luat ap dung clia Hop dong:

» Theo luat Anh, LDs la bién phap khac phuc day dd cho viéc vi pham, vd cham tré.

* Theo luat Phép, ciing v& nguyén tic phwong an duy nhat nhwng cdc B&n cé thé dong thuan trong Hop
dong clia ho rang Chl dau tw cd thé yéu phat cho sw cham tré va cac thiét hai khac phat sinh nhuw 13 két
qua cla sy cham tré.

* Theo lut Vietnam, twwong tu ludt Phap: “Trong trwd'ng hop cdc bén cé thda thuan viéc phat cho viéc vi
pham ma khang ghi rd Bén vi pham phai thanh toan ca tién phat I3n tién dén bu, vay Bén vi pham chi
can thanh toan cho khoan phat.” (Diéu 418(3) Luat dan sv).

— Khuyén nghi cac Bén can phai néu rd néu ho mudn tién phat 1a bién phap khac phuc

duy nhat.
Dv"\“”'c,v
;'ij,;, %  SCLVN Conference on Construction Contracts & Dispute Resolutions
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O Pinsent Masons

Defence against LDs (Civil law)

— To avoid delay damages, the Contractor must prove that non-performance resulted from:

* Delay caused by the employer - Article 351(3) of the Vietnamese Civil Code: “An obligor
[the contractor] shall not have civil liability if it is able to prove that failure to perform an
obligation is due entirely to the fault of the obligee [the employer].”

* “force majeure” — Article 351(2) of the Vietnamese Civil Code: “Where an obligor is not
able to perform a civil obligation due to an event of force majeure, it shall not have civil
liability, unless otherwise agreed or otherwise provided by law.”

* Unforeseen change of circumstance — Article 420 of the Vietnamese Civil Code
[Performance of contract upon the basic change of circumstances]

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

O Pinsent Masons

Bao vé trwédc LDs (Luat Dan sw)

— DA& tranh thiét hai cham tr&, Nha thau phai chirng minh sy khoéng thwc hién 1a két qua
cua:

+ Cham tré bdi Chl dau tw — Biéu 351(3) Luat Dan sy Vietnam: “Bén co nghia vu
khéng phai chju trach nhiém dén sw néu chL’Png minh dwoc nghia vu khéng thuc
hién duworc la hoan toan do 16i ctia bén co quyén.”

« “bét khd khang” — Article 351(2) of the Vietnamese Ci\{il Code: “Trirong hop bén c6
nghia vu khéng thuc hién dung nghia vu do s kién bat kha khang thi khéng phai
chiju trach nhiém dén s, trir trirong hop coé théa thuén khac hodc phap luat cé quy
dinh khac.”

+ Thay dbi khéng lwdng trwdc ctia hoan canh — Diéu 420 Luat dan sw Vietnam [Thuc
hién hop ddng khi hoan canh thay dbi co ban]

i{,i SCLVN Conference on Construction Contracts & Dispute Resolutions
£ /1N Ju b

x, P 3
L5 te

HCMC, January 10th, 2020
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Part 2: Concurrency

\\‘U\”"l.«_
&_LZ % SCLVN Conference on Construction Contracts & Dispute Resolutions
& I AR

% & & HCMC, January 10th, 2020
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O Pinsent Masons

Phan 2: Sy dong thoi

INSTY,

N ZL SCLVN Conference on Construction Contracts & Dispute Resolutions
& =
L P HCMC, January 10th, 2020
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* Concurrency

“The first thing to say is that concurrent delay is like a workable Brexit: reqgularly claimed to exist,
but almost impossible to find in practice. Anyone with any knowledge of construction projects
knows that, in reality, at any given time there will usually be one event which is causing delay to the
project as a whole. In my experience, true cases of concurrent delay are extremely rare.”

Coulson LJ, Pinsent Masons Lecture, Hong Kong, 15 November 2018

* Different approaches:
— Treatment of concurrent delay depends on the contract and governing law.
— Broadly, there are two main approaches to assessing competing causes of delay :
* Time, but not money (English law)
* Apportionment

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

O Pinsent Masons

e Suw dong thoi
“Piéu dau tién dé ndi la sw cham tré dong thai cling nhw mot Brexit ¢é thé lam dwoc: thwong duoc
khdng dinh la ton tai nhirng khéng thé tim dwroc noi dé dp dung. Ai vdi kinh nghiém thi céng déu
biét, trong thuec té, vao moi ltic sé thurong cé mét sw kién sé lam chdm toan bé dw dn. Theo kinh
nghiém cda tbi, mét sw kién vé chém tré ddng thoi la cwe ky hiém.”
Coulson LJ, Pinsent Masons Lecture, Hong Kong, 15 November 2018
e Cach tiép can khac nhau:
— XU ly cham tré déng thoi tuy thudc vao hop déng va luat ap dung.
— Tuy nhién, cé 2 hwdng ti€p can chd dao dé phan tich nguyén nhan cham tré:
 Thoigian, nhwng khéng cé tién (luat Anh)
* Phan chia

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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O Pinsent Masons

Treatment of Concurrent delay in various jurisdictions

Apportionment on time and money
Contractor gets time and probably some money (depending on the facts). No
liquidated damages for Employer.

Contractor gets time but not money. No liquidated damages for Employer.

Limited case law, but possibly English approach on time but not money.
Traditionally, followed English approach on time but not money. Apportionment may

be possible.
Unclear; arguments can be made either way, but more likely to be apportionment.

Unclear; arguments can be made either way, but possibly time but not money
depending on the facts.

Source: Construction Law Journal, Issue 1,

‘\c\““"n(r_/
\f‘l&’ SCLVN Conference on Construction Contracts & Dispute Resolutions
SR AN PN

5 & & HCMC, January 10th, 2020
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Scotland

Canada

England and Wales
USA

Australia

Hong Kong
South Africa

Egypt
France
Qatar
Saudi Arabia
United Arab Emirates

Germany
Switzerland
Turkey

2018 (Pinsent Masons note South Africa added)

O Pinsent Masons

Xt ly cham tré dong thoi theo nhiéu quyén tai phan

Phén bé thoi gian va chi phi
Nha thau cé thoi gian va cé thé it tién (tly vao diéu kién). Khéng cé Thiét hai wéc tinh cho

Chi dau tw.
Nha thau cé thoi gian va khdng cé tién. Khdng cé Thiét hai wdc tinh cho Chl dau tw.

Han ché& vé s8 vy, tuy nhién cé thé ti€p can ki€u Anh vé th&i gian nhwrng khdng phai tién.
Truyén thong, theo tiép can kiéu Anh vé thei gian nhwng khong phai tién. Cé thé st dung
kiéu phan bé.

Khoéng rd; tranh ludn cé thé dién ra theo nhiéu cach, tuy nhién thwong theo kiéu phan bé.

Khoéng rd; tranh ludn cé thé dién ra theo nhiéu cach, tuy nhién cé thé theo thoi gian
nhwng khéng cé tién ty theo diéu kién.

Source: Construction Law Journal, Issue 1, 2018 (Pinsent Masons note South Africa added)
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O Pinsent Masons

* Dealing with concurrency in the contract:
— Growing use of specific contractual provisions to deal with concurrency
* i.e. FIDIC Yellow Book (2017), Sub-Clause 8.5:

“If a delay caused by a matter which is the Employer's responsibility is concurrent with a
delay caused by a matter which is the Contractor's responsibility, the Contractor's
entitlement to EOT shall be assessed in accordance with the rules and procedures stated
in the Special Provisions (if not stated, as appropriate taking due regard of all relevant
circumstances).”

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

O Pinsent Masons

« Ung phé véi sw dong thei trong Hop dong:
— Phat trién viéc st dung mau hop dong cé cach xtr ly véi sy dong thoi
* v.d. FIDIC Yellow Book (2017), Diéu 8.5:

“Néu cé s cham tré gay ra bdi trach nhiém cta Chld dau tw ma dong thoi véi cham tré
gy ra bdi trach nhiém Nha thau, quyén Nha théu EOT sé duoc ddnh gid dua theo lugt va
quy trinh néu trong Piéu kién ddc biét (néu khéng néu, mot cdch hop ly nhét cén nhdc
tdt cd ca diéu kién lién quan).”

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

15



08/01/2020

O Pinsent Masons

* Excluding concurrency in the contract:
— North Midland Building Ltd v Cyden Homes Ltd (2018) EWCA Civ 1744

Contract stipulated that where the contractor North Midland caused delay, and such delay
was concurrent with delay caused by the employer Cyden, then the employer’s delays did
not have to be taken into account when calculating North Midland's entitlement to an EoT.

There were delays to the works. The contractor applied for an EOT of about 6 months.
Cyden relied on the contract and granted only 9 days.

North Midland argued that the prevention principle rendered the relevant clause of the
contract unenforceable and that time was set at large. The argument was premised on the
fact that it was denied extensions of time on account of delay caused by Cyden (which was
concurrent with delay caused by North Midland).

The Court of Appeal held that the provision in question was valid and enforceable.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

O Pinsent Masons

* Khdéng bao gébm sw déng théi trong Hop déng:
— North Midland Building Ltd v Cyden Homes Ltd (2018) EWCA Civ 1744

Hop dong quy dinh rang Nha thau North Midland gay ra cham tré, va sy cham tré nay dong
thoi voi sw cham tré gay ra bdi Chl dau tw Cyden, sau d6 su cham tré ctia CDT khong duoc
tinh vao khi North Midland’s dwoc tinh EoT.

C6 su cham tré trong cdng viéc. Nha thau 4p dung EOT cho 6 thang. Cyden tuan theo HD va
chicdp 9 ngay.

North Midland tranh c3i rang quy tic phong chéng lam cho céc diéu khoan lién quan cla
HD khéng thé thi hanh dwgc va thdi gian dwoc “mé rong” . Tranh c3i trén tién dé cda sv
that rang viéc chdi bd gia han tién do trén sy cham tré cla Cyden (ma doéng thoi véi sw
cham tré ctia Midland).

Toa an Appeal cho rang diéu khoan trong cau hoéi 1a hop ly va thi hanh dwoc.

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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What’s included?

— Legal framework for Penalty and Liquidated Damages
— Multiple levels of penalty applications

— Effects of Multiple levels of penalty application

— Uncontested Liguidated Damages

— What can be done?

SCLVN Conference on Construction Contracts & Dispute Resolutions

4 HCMC, January 10th, 2020
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CNC Counsel | ABoutique Property Law Firm

* NOi dung
— Quy dinh cda phap luat vé Phat va B6i thuwong an dinh trudc
— Cac c3p d6 khac nhau trong viéc ap dung quy dinh vé Phat
— Hé qua cla viéc ap dung cac quy dinh vé Phat
— B6i thudng an dinh trwdc chua dugc kiém chirng
— Giai phap la gi?

CONSTR

PN
5. ‘“ux’r“"- HCMC, January 10th, 2020
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SCLVN Conference on Construction Contracts & Dispute Resolutions

CMNC Counsel | ABoutique Property Law Firm

* Legal Framework on Penalty
— Recognised by Commercial Law (CI.300), Construction Law
(Cl.146.1), and Civil Code (CI.418.1)
— Applicable only as and when agreed

— Considered as one of the monetary remedy methods for breach
of contract obligations

— Subject to an established cut-off point if either a state-funded
project or a commercial contracts

ONSTY
R

..,,_:”"1 SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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CNC Counsel | ABoutique Property Law Firm

* Quy dinh ctia phap luit vé Phat

— Puoc thwra nhan trong Luat Thuong mai (B300), Luat Xay duwng
(D146.1), va BO Luat Dan sy (D418.1)

— Chi 4p dung khi cac bén cé thda thuén trong hop déng

— Puoc danh gid nhu 13 mot bién phap khac phuc déi vdi viéc vi
pham nghia vu hop déng

— C6 thé cé gidi han néu dd la du an st dung von ngan sach hoac
la hgp déng thwong mai

CONSTR

PN
g, & 7 HCMC, January 10th, 2020
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CMNC Counsel | ABoutique Property Law Firm

* Legal Framework on Liquidated Damages
— Not specifically provided for under Viethamese law

— Agreed amount of damages/loss that should be paid when a particular
contractual obligation is subsequently breached by the defaulting party (Cl
418.1, Civil Code 2015), (Cl 146.2 Construction Law)

— Similar terms frequently used in Vietnam which imply Liquidated Damages
include “Delay Damages”, or “Compensation”
— A topic of controversy between various entities: judges, lawyers, arbitrators,
law students, and other professionals
£ 1 % SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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CNC Counsel | ABoutique Property Law Firm

e Quy dinh cta phap luat vé Boi thwong an dinh truwdc

— Khéng dwoc quy dinh rd rang theo quy dinh cla Luat Viét Nam

— DPuoc hiéu |a mét khodn tién bdi thwdong dwoc théng nhat trwde trong
treong hop cd moét nghia vu bi vi pham bdi mét bén (D 418.1, BO Luat Dan
sw 2015), (D146.2, Luat Xay dyng)

— Tai Viét Nam, mot s6 thuat ngi khac cling hay duoc st dung nhu “Béi
thuong thiét hai do cham tré”, “Boi thudng thiét hai”

— Pay van 1a chd dé duoc thdo luan bdi nhiéu chi thé, chang han Tham phan,
Luat sw, Trong tai vién, Sinh vién Luat va cac nha khoa hoc

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

CMNC Counsel | ABoutique Property Law Firm

e Multiple Levels of Penalty Application
— Delayed completion of the milestone, section, or the entire Works
— Other of breach of Contract types (quality, safety, organisation etc.)
— Lower contractual level arrangements (subcontracting)

SCLVN Conference on Construction Contracts & Dispute Resolutions
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CNC Counsel | ABoutique Property Law Firm

Cac cap dd khac nhau trong viéc ap dung quy dinh Phat
— Phat do cham tré hoan thanh méc, hang muc hay toan bd cong viéc

— Phat do vi pham cac nghia vu khac cGia hgp déng (nhu vi pham vé chat
lwgng, an todn hodc td chirc cong trudng v.v)

— Phat dp dung nguoc tré lai cho cdc nha thau phu

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

CMNC Counsel | ABoutique Property Law Firm

Effects of Multiple Levels of Penalty Application

— Increases the possibility of a breaching party’s liability to the other party for
monetary remedy (e.g. if curative works occurs, then first liability is to make
it good, second is penalisation on the grounds of neglect, and third is the
possible late completion of the works at later stages)

— Lack of trust and cooperation among parties
— Disputes
— Increased performance costs to remedy a contract obligation

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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CNC Counsel | ABoutique Property Law Firm

Hé qua cha viéc ap dung cac quy dinh vé Phat

— Ting kha ndng ma mot bén vi pham phai chiu ché tai bang tién ddi vdi bén
kia dé khac phuc (vi du néu cé sai sét trong cdng viéc thi cong, dau tién la
trach nhiém khac phuc sai sét, thi hai la chiu phat do vi pham, va th ba la
d6i mat vdi kha nang cham tré toan bo cong viéc & giai doan sau)

— Thiéu di sy tin tuwdng va hop tac gilta cac bén

— Xay ra cac tranh chap, bat déng

— D4y chi phi giao dich, chi phi thyc hién mot nghia vu hop déng 1én cao

SCLVN Conference on Construction Contracts & Dispute Resolutions

o L-\ HCMC, January 10th, 2020
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CMNC Counsel | ABoutique Property Law Firm

Uncontested Liquidated Damages

— As much as is understood, Liqguidated Damages are uncontested before a
Vietnamese Court or Arbitration

— No Court/Arbitration precedent has been established
— Can Liquidated Damages be considered a penalty?

— What if the stipulated sum of liquidated damages is not a genuine pre-
estimate of the loss/damages that could be caused by the breach?

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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« Bo6i thworng an dinh trwdc chwa dwoc kiém chirng

— T6i thoi diém hién tai, Boi thuong an dinh trudc van chua duoc kiém chirng
trudc Toa hodc Trong tai (van con nhitrng quan diém khdac nhau)

— Chua cé 4n & dwoc Toa an hodc Trong tai thiét 14p dé lam co s& tham khao

— B&i thwong &n dinh trudec ddi khi cé thé bi xem xét nhu |a Phat vi pham?

— DPiéu gi xay ra néu nhu khoan tién an dinh trudc dé khéng phan dnh mot
cach trung thuc nhat céc thiét hai, hodc tén than ma hanh vi vi pham c6 thé
gayra?

SCLVN Conference on Construction Contracts & Dispute Resolutions

o L-\ HCMC, January 10th, 2020
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CMNC Counsel | ABoutique Property Law Firm

e What Can Be Done?

— Eliminate the Penalty concept (as it might not be sufficient under the
circumstances or against good faith as defined in the Civil Code)

— Legalise the Liquidated Damages inherited to the latest development (e.g.
the test of wider interest)

— Until such time, a Court/Arbitration precedent for the Liquidated Damages
may be helpful

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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* Giai phap la gi?

— Loai bo ché dinh Phat vi pham (b&i trong nhiéu truong hop né khéng day da
hodc di ngwoc lai véi nguyén tic clia BO Luat Dan sy vé thién chi)

— Phép dién hda ché dinh Boi thuwong thiét hai 4n dinh trwdc va tiép thu cac
buwdc phat trién mdi nhat cha théng luat (cu thé 1a xem xét cic phép thir vé
cac lgiich réng I&n hon)

— Tuy nhién, cho t&i khi mét ché dinh Béi thudng thiét hai an dinh trudc duoc
chinh thirc thira nhan, An 1é cé thé I1a cong cu hitu hiéu trong gidi quyét
tranh chap

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Society of Construction Law - VIET NAM
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About the Speaker

* 30 years experience as a Quantity Surveyor, Commercial Director and Claims Consultant;
* Worked in Europe, Middle East, Australia, SE Asia;

* Project experience ranges from Oil & Gas, Rail, Road, Marine, Building, Mining and
Infrastructure;

* Director of Accura Consulting;

Offices in Europe, SE Asia, Australia, Middle East and North America:
- Time and Quantum experts ® l"
- Claims Consultants accu a e
- Commercial advisers Tl S, e

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020
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Practical Rebuttal of a Contractors Claim

* Establishing the “true” heads of claim;

* Time related or scope related;

* Deuvise a strategy at the outset;

* Engage a team — external resources if complex or insufficient internal resources;

* Consider engaging independent quantum and time experts to provide an
unbiased account of the matters and a true position;

* If complex and contentious engage legal counsel to advise on legal rebuttal and
potential ADR avenues.

¢ Don’t Panic!

SCLVN Conference on Construction Contracts & Dispute Resolutions
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*  What is being claimed?

-Is it valid under the contract
-is it Scope creep;

-Is it a contentious variation

-Is it Time (EOT or Acceleration)

*  Look beyond the Contract Clauses
-Contractors obligation’s

-Scope of Work

-Specifications

-Drawings

-BOQ

-Other Appendices

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Establish the validity of the claim

* Instruction by the Client/Client Rep
-Was an instruction provided;
-Acceleration;

-Suspension;

-Variation

*  Actual Entitlement
-Relevant clauses;
-Conditions precedent;
-Time bar;

Three Key Areas

e Contractual Position (Not just the Clauses!) *  Assess the Quantum Claimed

-Notices meet all conditions precedent

-Are there any legal arguments (Lawyers) dipping occurred”?

. Review Time Claims
-EQT, Acceleration or both?
-ldentify baseline Program

-Review logic links, critical path, excessive durations and -Are they any applicable ‘back charges’ or ‘set offs’ that

float
-Review and challenge method of delay
-ldentify concurrency

ONST
¢ CORSTRy,,
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HCMC, January 10th, 2020

Assessment of a Claim

-Are any items claimed not allowed or has “double

-How has the quantity been established?
-Are the applicable rates in the contract used?

-If “first principal rates’ are used are they correct, can
they be challenged?

can be applied.
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Conclusion
* Read the whole contract — not just * Use Plain English (if English is the
the clauses; prescribed language)
*  Rebuttal must be based on facts and

* Understand the Contractors rights

obligations; logical;

e Remember don’t be drawn into
Contractor’s “stories” or “threats” — Stay
Calm and focus on the facts.

e Ensure there is entitlement before
assessing quantum and time — no
entitlement no claim!

* Engage external assistance if complex or
no internal skillset— don’t wait until
major disputes arise!

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

Thank Youl!

¢ ACCUura

| SCLVN Conference on Construction Contracts & Dispute Resolutions
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1. Distinguishing the DAB under FIDIC contracts from others

Under The current ICC Dispute Board Rules in force as of 1 October 2015

* DRBs: may [...] DRBs render recommendations with respect to dispute. Upon receipt of a
recommendation, the Parties may comply with it voluntarily but are not required to do so
(Art. 4 (1,2);

+ DABs: by constrast, render Decision which is binding on the Parties upon its receipt.[...] The
parties agree not to contest a Decision that has become final, unless such agreement is prohibited
by applicable law (art. 5).

+ CDBs: may render a decision or a recommondation following the referral of parties (art. 6).

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

1. Phan biét DAB theo hop dong mau cua FIDIC va cac Ban khac

Lay Quy tac vé Ban tranh chap cla ICC cé hiéu lyc ngay 01/10/2015

*  DRBs: C6 thé duwa ra khuyén nghj lién quan dén néi dung cua tranh chdp....Ngay tir khi nhdn duoc khuyén
nghi, cdc bén cé thé tudn thd nd tuy theo thién chi ciia minh ma khéng bdt buéc. (B. 4 - 1,2);

« DABs: trai lai, c6 thé ban hanh quyét dinh rang bugc cac bén ngay tr khi nhan duoc quyét
dinh.[...] Qéc bén dér]g y {(héng phan dbéi quyét dinh cpa DAB khi n6 da tré thanh quyét dinh cudi
cung va rang budc bat chap viéc thoa thuén nay c6 thé bi cam bdi luét ap dung. (P. 5).

«  CDBs: Cé thé dua ra quyét dinh hodc khuyén nghi tuy vao yéu cué cua cac bén (P. 6).

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020
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1. Distinguishing the DAB under FIDIC contracts from others (next)

Sub-clause 20.4 of Red Book 1999:

“If the DAB has given its decision as to a matter in dispute to both Parties, and no notice of
dissatisfaction has been given by either Party within 28 days after it received the DAB'’s decision, then
the decison shall become final and binding upon both Parties’.

‘ How can we implement this final and binding decision?

”
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1. Phan biét DAB theo hop dong mau cua FIDIC véi cac Ban khac (tt)

Diéu 20.4 Sach Hong (Red Book) 1999:

«  “Néu DAB da dwa ra quyét dinh ctia minh déi véi van dé ciia tranh chép cho cé hai bén va khéng
c6 théng bao nao vé viéc khéng hai long da dwoc duwa ra béi bat ky bén nao trong thoi han 28
ngay ké ttr ngay nhan duoc quyét dinh ctia DAB thi quyét dinh nay sé la quyét dinh cudi cung
va rang buéc cdc bén”

‘ Co ché nao dé thi hanh quyét dinh cudi cling va réng budc cia DAB?

CONSTR,,
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2. Lesson for Vietnham from implementation of DAB’s decision in the world

2.1. Implementation of DAB’s decision under viethamese law

2.2. International experiences relating to implementation of DAB’s decision

SCLVN Conference on Construction Contracts & Dispute Resolutions
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2. Bai hoc cho Viét Nam tir viéc thi hanh quyét dinh ctia DAB trén thé gi&i

2.1. Thi hanh quyét dinh ctia DAB theo phap luat Viét Nam

2.2. Kinh nghiém quéc té tir viéc thi hanh quyét dinh cia DAB
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2.1 Implementation of DAB’s decision in Vietham

2.1. DAB’s role as a mediator

Under article 45 of Decree 37/2015/NB-CP of Gouverment about the construction contracts,
Parties’ disputes can be resolved through mediation by a dispute adjudication board of one or a
lot of expert.

2.2. Difficulty:

- A fundamental prerequisite for a successful mediation process is the parties’ consent to both parties;
- Hight-cost process

- DAB procedure under FIDIC contracts is not a mediation

NS
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2.1 Thi hanh quyét dinh cua DAB tai Viét Nam

2.1. Ban giai quyét tranh chap & Viét Nam cé vai tr6 nhw mét hoa giai vién

Theo quy dinh tai Diéu 45 cia Nghi dinh sg"' 37/2015/ND-CP ngay 22/04/2015 cua Chinh phu th!‘
tranh chap trong linh vurc x4y dung co thé duoc giai quyét thong qua hoa giai boi co quan, to
chirc hodac mét, mét sé chuyén gia (9oi chung la ban giai quyét tranh chap).

2.2. Kho khan:

- DE&thu tuc hoa gidi thanh céng thi diéu kién tién quyét la sw déng thudn cua cdc bén;

- Chiphi cho ban gidi quyét tranh chdp lai rét cao;

- DAB theo quy dinh cta hop déng FIDIC lai khéng phdi thu tuc hod gidi.

SCLVN Conference on Construction Contracts & Dispute Resolutions
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2.2. International experiences relating to implementation of DAB’s decision

2.2.1. Enforcement of DAB’decision as a contract

Axel Wolkmar Jaeger and Gotz-Sebastian Hok suggested that: “the adjudicator’s decision is neither an
arbitral award capable of enforcement under New York Convention. Nor does it have the status of a
court judgment. Instead, the decision is binding only as a matter of contract between parties. Failure to
comply with a temporarily binding adjudication decision constitutes breach of contract and the
appropriate method of enforcement an adjudicator’s decision is by way of an action for breach of
contract unless ruled otherwise by national law” .
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2.2. Kinh nghiém quéc té trong viéc thi hanh quyét dinh cia DAB

2.2.1. Thi hanh quyét dinh cia DAB nhw mét hop déng

Theo cac chuyén gia nhw Axel Wolkmar Jaeger and Gotz-Sebastian Hok, “Quyét dinh ctia DAB khéng
phéi Iad mét phdn quyét trong tai dé cé thé cudng ché thi hanh theo Céng wdc New York; né ciing khéng phdi
mét ban dn cua tod dn. Thay vao dd, quyét dinh nay chi rang budc cdc bén nhw Id mét van dé cua hop ddng.
Khéng tuén tha quyét dinh gidi quyét tranh chép tam thoi nay céu thanh hanh vi vi pham hop déng va
céch thire thi hanh quyét dinh cua ban gidi quyét tranh chap dwoc thuc hién theo céach thirc cua vu
kién vé vi pham hop dbng, trte trong hop phéap ludt c6 quy dinh khac.”
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2.2.2. On what grounds the theory of contractual nature of DAB’s decision is formulated

(i) the DAB is not called “Arbitration”

(ii) The DAB does not give each party a reasonable opportunity of putting his case and dealing
with that of his opponent

(iii) Without settlement of question of law

SCLVN Conference on Construction Contracts & Dispute Resolutions
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2.2.2. Co s& cho ly luan vé ban chat hop dong ctia DAB

(i) DAB khong dwoc goi tén la “tha tuc trong tai”

(ii) DAB khong trao’cho mdi bén co hdi hop ly dé trinh bay quan diém cta minh ciing nhw phan
bién lap luan cta doi phwong

(iii) DAB khéng giai quyét cac van dé phap ly

SCLVN Conference on Construction Contracts & Dispute Resolutions
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2.3. Lesson from contractual nature of arbitration in history

Throughout the 19th century, the arbitral sentence has been streated as a contract: because of
three reasons notably:

- The arbitral tribunal did not have the public power ;
- Arbitration was stipulated in arbitration clause;
- Thus, arbitrators were considered as a representative of parties.

All of these elements remain actually but an arbitral award are considered as an jurisdictional act or a
judgment of court and thus it is able to be smoothly executed and enforced in the world

SCLVN Conference on Construction Contracts & Dispute Resolutions
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2.3. Bai hoc ttr ban chat hop dong cua trong tai trong lich st

Trong sub6t thé ky 19, phan quyét trong tai chi dwoc xem 1a c¢é ban chat hop déng: 3 ly do co
ban:

- Hoi déng trong tai khéng cé thdm quyén céng;
- Tha tuc trong tai dwoc quy dinh trong thoa thuén cda cac bén;
- Vivdy ma trong tai vién duwoc xem nhw ngwoi dai dién cua cac bén

Tat ca cac yéu to trén van con ton tai, tuy nhién ngay nay, phan quyét trong tai da dwoc cong
nhan nhw phan quyet cta toa an va dwoc cong nhan, thi hanh moét cach thuan lgi trén toan the
gici
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3. Implementation of DAB’s decision as an arbitral award in equity

Theory of equity For Hervé Ascencio: “equity here is nothing other than the exercise of
discretionary power of judge to give one of the solutions which seem to him the most acceptable,
without effort to justify with a rational argument — as a technique of interpretation — or with a legal
argument :

This discretionary power of the DAB under Procedure rules of Red Book:

+ “8. The Employer and the Contractor empower the DAB, among other things, to [...] (d) take
initiative in ascertaining the facts and matters required for a decision. [...];

* 9. The DAB shall not express any opinion during any hearing concerning the merit of any
argument advanced by the Parties. Thereafter, the DAB shall make and give a decision in
accordance with sub-clause 20.4, [...].”

SCLVN Conference on Construction Contracts & Dispute Resolutions
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3. Thi hanh quyét dinh cia DAB nhw la mét phan quyét trong tai theo céng binh

Ly luan vé céng binh cua For Hervé Ascencio: "Céng binh khéng cé gi khac hon la viéc thuc hién
quyén tw quyét clia mot thdm phén dé duwra ra mét gidi phép ma theo ho la cé thé chép nhan dwoc ma
khéng cé 16 lwc phai chirng minh bang mot I1ap luén viing chdc — nhw 1a ky thuét gidi thich — hodc véi
mdét 1ap luén phap ly

Quyén tw quyét cia DAB theo thia tuc dwoc quy dinh b&i Red Book:

*  “8. Chu dau tw va nha thau trao thdm quyén cho DAB ... (d) tw quyét dinh trong viéc xac dinh cac
sw viéc hodc van dé duoc yéu cau dé dwa ra quyét dinh;

« 9. DAB sé khéng dwa ta mét ky mét quan diém nao trong phién Xty lién quan déq néi dung cua lap
lan dwoc duwa ra béi cac bén. Sau dé, DAB sé duwa ra quyét dinh phu hop véi Biéu 20.4, [...].”
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3. Implementation of DAB’s decision as an arbitral award in equity (next)

Difference between arbitration in law and in equity:

“The law fixs a maximun and a minimun limit, between them, the amiable compositeur will choose a
solution satisfying the parties to a particular disputes”.

- Evidence can be found in the judgment of the Court of Appeal of Paris: “an agreement on
arbitration in equity is renouncing of the parties the impacts and benefits of the law. They don't
have any more prerogative to demand a strick application of rules of law and the amiable
compositeur is able to modify or moderate contractual consequences as soon as their common
interests require” .
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3. Thi hanh quyét dinh cia DAB nhw l1a mét phan quyét trong tai theo cong binh (tt)

Sw khac biét giira trong tai theo luat va trong tai theo cong binh:
“Phép luat sé an dinh mét gioi han toi thiéu va gici han toi da gidra céc bén va trong gi6i han dé trong
tai theo céng binh sé chon gidi phap phu hop véi cho méi tranh chép cu thé cho cac bén’,

- Bang chirng cho giai thich trén c6 thé dwoc tim thay trong lap luan cua Toa Phic thdm
Paris: “Bang mét thoa thuén chon trong tai theo céng binh thi cac bén da ttr bé nhitng dnh huéng
va loi ich ma phép luat dem lai. Vi vay, ho sé khéng con quyén dé yéu céu viéc 4p dung mét cach
khét khe cac quy dinh cta phap ludt va trong tai theo cong binh c6 thé stra dbi hodc diéu tiét céc
hau qué cua hop déng khi ma loi ich chung cta céc bén doi héi.”

SCLVN Conference on Construction Contracts & Dispute Resolutions

HCMC, January 10th, 2020

10



09-Jan-20

3. Implementation of DAB’s decision as an arbitral award in equity (next)

Arbitration in equity (DAB) prior to arbitration in law

If we consider the nature of arbitral in equity of DAB, the parties are able to choose

between one of them or all of them as in the FIDIC contracts under which the DAB —
arbitration in equity is prior to that in law.

This will be the way to support the DAB

SCLVN Conference on Construction Contracts & Dispute Resolutions
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3. Thi hanh quyét dinh cia DAB nhw l1a mét phan quyét trong tai theo cong binh (tt)

Trong tai theo cong binh (DAB) trwé'c va trong tai theo luat sau

Néu chung ta cong nhan ban chét trong tai theo céng binh ctia DAB thi cac bén c6
thé Iywa chon gira trong tai theo cong binh va luat hoac chon ca hai theo hwéng trong
tai theo cdng binh trwdc va trong tai theo luat sau.

Pay chinh la con duong dé phat trién DAB

SCLVN Conference on Construction Contracts & Dispute Resolutions
HCMC, January 10th, 2020

11



Thank you for your attention

....If we want to go far go together....
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Society of Construction Law - VIET NAM
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